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CONCEPT AND SYSTEM OF GUARANTEES
OF THE RIGHT TO PROFESSIONAL
LEGAL ASSISTANCE

The article analyzes the concept and system of guarantees of the right to professional
legal assistance, based on the existing diversity of opinions in the legal literature,
international documents and national legislation. It is noted that the right to receive
professional legal assistance in itself requires a broad approach and, at the same time, is not
limited to the provision of one legal assistance service. One of the tasks provided for in this
set of measures is to inform him about this. In this regard, it would be advisable to form a
special platform or institutional-organizational mechanism for international cooperation to
precisely define the norms and requirements in the field of the right to receive unified
professional legal assistance, and in a broader aspect — for broad coordination of ensuring
human rights and freedoms in international and national context. The adoption of new
international regulations within the framework of this international platform or organization,
as well as the formation of intergovernmental universal mechanisms for their implementation
and others, is absolutely necessary. This time, cooperation within the framework of the
proposed universal platform or international organization will facilitate the process of
investigation and collection of evidence by providing expertise and legal assistance in this
area, and by ensuring the effectiveness of interstate cooperation in this area, a high level of
protection of human rights can finally be achieved.

Based on the analysis, it is concluded that all guarantee mechanisms provided for the
right to receive professional legal assistance are selected individually due to their special
significance. It is necessary to comprehensively apply these security mechanisms, both in
ensuring human rights and freedoms in general, and in order to ensure the right to receive

© Mehdiyev P. A., 2024
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professional legal assistance. In other words, the main task of all states should be the desire
to implement all the mentioned mechanisms to ensure the right to professional legal
assistance and achieve the main goals of such implementation. For this, taking into account
the relevant recommendations of international mechanisms in this arvea, the necessary and
real steps must be taken, and the results must be constantly discussed and assessed.

Key words: human rights, professional legal assistance, security mechanisms, right to a
fair trial, effective legal protection mechanisms, international obligations.

The relevance of research. The institute of professional legal assistance, which serves as
one of the main guarantee mechanisms towards ensuring human rights, is considered as one
of the human rights in modern times. Therefore, issues related to the right to professional
legal assistance and their regulation remain one of the most important issues from the point of
view of ensuring human rights and freedoms. In the analysis carried out in the legal literature,
the institution of professional legal assistance occupies a special place in the context of human
rights and measures taken in this context, and sometimes acts as the main mechanism and
central element of this process. Therefore, it is practically important when conducting
research on this issue to determine the definition and scope of professional legal assistance. It
is rightly noted in the legal literature that the provision of professional legal assistance
services acts as the main mechanism for ensuring the rule of law and the effective judicial
protection institution, being the main mechanism in the operation of fair, independent and
legal judicial power in societies where the principles of democratic, as well as rule of law are
accepted [9, p. 29].

Since the right to professional legal assistance belongs to a relatively wide category of the
population, this is one of the issues that increases the significance of this topic and
fundamentally affects the indicators of compliance by states with their international
obligations in various categories to ensure human rights. In addition, this leads to the use of
resources from various areas for the development of the institution of professional legal
assistance. This leads to the development of an action plan and strategy regarding the
institution of professional legal assistance of states.

As can be seen from the importance of guaranteeing the right to professional legal
assistance, certain guarantees are necessary to ensure the provision of professional legal
assistance at a high level. This in itself ensures the provision of professional legal assistance
in a number of cases, and also acts as minimum guarantees. It can be noted that receiving
professional legal assistance is the right to a fair trial, provision of effective legal protection
mechanisms, equality, elimination of all forms of discrimination, etc. acts as the main
guarantee mechanism of human rights. Sometimes, in cases where the right to professional
legal assistance is not guaranteed, there can be no question of protecting and ensuring a
number of other fundamental human rights.

Taking into account the above, we believe that these safety mechanisms resemble a device
consisting of several wheels, each of which is selected due to its special importance at a
different level. Thus, guarantees of the right to professional legal assistance are aimed at
ensuring the right to professional legal assistance, and the right to professional legal

Mehdiyev P. A. Concept and system of guarantees
of the right to professional legal assistance
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assistance is aimed at ensuring many fundamental human rights and freedoms that are listed
above and not mentioned. All these guarantees are closely related to each other. This is why
different security mechanisms take center stage at different stages.

This is one of the main central issues in ensuring the right to professional legal assistance.
Indeed, although there is no consensus on the mentioned legal guarantees or guarantee
mechanisms, there is an approach to this issue from different angles. In the literature, these
approaches can be divided into two groups, such as the broad aspect of defining such security
mechanisms or approaches considered in a narrow sense. In some sources it is also found in
regulatory documents on the mechanisms for providing professional legal assistance, which is
reflected as a result of extensive research. Thus, in the normative document with a
recommendatory content adopted by the Committee of Ministers of the Council of Europe,
sufficient space is allocated to mechanisms for ensuring the right to professional legal
assistance. In this document, the mechanisms for providing professional legal assistance are
divided into two groups. These security mechanisms are grouped by the stage of their
implementation. First of all, initial stage guarantee mechanisms, such as provision of easy
accessibility of information related to rights and freedoms, legal system, legal remedies, as
well as legislation to a wide audience and convenient access to legal assistance, as well as
support for the use of information and communication technologies in these matters, and a
certain circle of persons provided with professional legal assistance main guarantee
mechanisms are distinguished, such as ensuring the continuous development of professionals
providing professional legal assistance, accessibility to them, as well as their evaluation on
the same indicators. We fully agree with this division in the mentioned document and believe
that this is a practically important definition. It should be noted that although guarantees can
appear at different stages, they form a chain and form the basis of the right to receive
professional legal assistance.

Also, in one of the studies found, in addition to the mechanisms of guaranteeing the right
to professional legal assistance, legal education, alternative dispute resolution, other services
related to the restoration of justice, etc. are also attributed [12]. Agreeing with the mentioned
opinion, we believe that the activities of the institutes related to providing legal education at a
high level, alternative resolution mechanisms such as settlement of disputes through
negotiation, and provision of various legal services to ensure a fair trial are distinguished by
their importance.

The main guarantees that make up the institution of professional legal assistance are
related to the lawyer who provides this assistance and who will act without payment from the
recipient of legal assistance and the services he provides, the provision of legal assistance by
the court, and the provision of a mandatory defense attorney in criminal proceedings.
Although it is possible to accept the above as guarantees of providing professional legal
assistance, it is not correct to limit the institute of professional legal assistance only to these
guarantees. It should be noted that professional legal assistance should be considered as an
institution that reflects a very wide field. Because this institution is not formally limited to
providing some legal services to individuals. At the same time, it manifests itself in legal

Mehdiyev P. A. Concept and system of guarantees
of the right to professional legal assistance
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education, improving the quality of legal education, legal norms and legal protection
mechanisms, as well as providing information on effective legal protection tools and
providing access to such databases.

It should also be noted that sometimes professional legal assistance is associated only
with the activities of lawyers in the studies, a different approach to the guarantees of
professional legal assistance is proposed. The main guarantees of the right to professional
legal assistance are the freedom of opinion and speech of lawyers, the confidentiality of
information available within the framework of the lawyer-client relationship, and the
prevention of unreasonable searches of the homes and workplaces of lawyers. It is impossible
to fully agree with this idea. So, although these mentioned legal guarantees are particularly
important for ensuring the right to professional legal assistance, they are not limited to them
as guarantee mechanisms. The main issue that is noticeable here is that what is mentioned as
the mechanisms of providing professional legal assistance is mainly related to advocacy
activities. We find that other guarantees of the right to professional legal assistance are
defined in other sources, as well as in the positions of international organizations.

In one of the researches that put the right to receive professional legal assistance in the
main central position for the prevention of torture, an approach from the mentioned direction
was shown, as well as measures for maintaining contact with a lawyer as a mechanism for
ensuring professional legal assistance were indicated. Although other important mechanisms
are mentioned here, such as informing about the provision of a lawyer, forming a group of
public defenders who will provide legal advice from the first moment when a person's
freedom is limited, we would not be wrong to say that professional legal assistance is
approached from a narrow perspective [8, p. 12]. In cases where such an approach is
exhibited, professional legal assistance is framed. From a theoretical and practical point of
view, there are certain differences of this legal institution. Thus, although professional legal
assistance usually manifests itself in the provision of a defense attorney or a lawyer, it does
not fully represent that institution. Because the institution of professional legal assistance
requires an approach from a very broad aspect.

In his report, the UN special rapporteur described the institution of professional legal aid
as the main mechanism that contributes to the right to a fair trial and effective legal remedies.
Indeed, in full agreement with this position, it should be noted that professional legal
assistance as an institution covers a wide area. Therefore, when talking about the guarantees of
this institution or the right to professional legal assistance, attention must be paid to the fact that
these guarantees apply to all areas to which the concept refers. In any case, it would not be
correct to limit the mechanisms providing professional legal aid to just one area covered by it.

Although the right to professional legal assistance was approached from a narrower
perspective, now we are witnessing the expansion of this concept. Although the right to
professional legal assistance was considered one of the main guarantees in criminal law and
criminal procedure at the time of its initial creation, this concept has now become one of the main
guarantees in various legal fields. Even from the point of view of the development of the relevant
institution from different directions, the activity is very important. One of the most important
issues that need to be mentioned here is the determination and development of professional legal
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assistance in the field of civil law, where people encounter the most problems. Both the
promotional activity of international organizations in this direction and the normative
documents related to the accepted minimum requirements result in the implementation of
relevant changes in the national legislation of the states by supporting this approach.
Considering the experience of the states in the modern era, it can be determined that many
countries have already made appropriate changes to their procedural legislation in this
direction. At the same time, the experience of the states in this direction is sometimes
seriously different, and it is also accompanied by sufficient problems in access to the right to
receive legal assistance.

Due to its multifaceted nature, the right to receive professional legal assistance, which is
of great practical importance, can maintain its special place in legal relations.

It should be noted that in the “Recommendations on Legal Aid” of the Council of
European Bar Associations and Law Societies, which unites one million European lawyers
and 31 countries as full members, legal aid is the main means of ensuring access to justice, as
well as ensuring fundamental rights and freedoms person in a democratic society. The special
role mechanism is finally considered as one of the basic requirements and guarantees for
ensuring the right to a fair trial. This shows that professional legal assistance is currently a
practical matter of particular importance, as well as one of the most urgent issues.

It should be taken into account that in order to prevent people from being defenseless in
disputes with state authorities, the application of professional legal assistance institute in
administrative law is of particular importance. In many countries, this professional legal aid is
considered a general component of the institute. In a number of countries, including the
Republic of Azerbaijan, the duty to provide legal assistance during administrative proceedings
is seen as one of the main obligations of administrative bodies as well as administrative
courts. It is gratifying that the determination of the duty to provide legal assistance by the
court in ensuring the participation of citizens in the judicial investigation process on
administrative cases in itself leads to the provision of a fair litigation with persons with
professional legal education and persons in authority.

Scientific novelty of the research. Although there are research works related to the
analysis of the professional legal aid institute in different contexts in different countries of the
world, but such comprehensive research on the subjects of the right to receive professional
legal aid and the professional legal aid institute as the main human rights guarantee
mechanism has not been conducted in the Republic of Azerbaijan. In such researches,
professional legal assistance institution was approached within a certain topic and researches
were conducted from a narrower perspective in a certain sense.

The scientific innovation of the research is also reflected in the scientific approach to the
institute of professional legal assistance. Thus, in addition to examining the right to
professional legal assistance as an institution for guaranteeing the rights and freedoms of a
person and a citizen, a scientific approach to the right to receive professional assistance as an
independent human right has been shown. Thus, the formation and development trends of the
professional legal aid institute, comparative analysis of the experiences of different countries,
determination of the right to professional legal aid in international and national normative
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documents, advocacy institute, legal education, etc. by considering issues such as the main
guarantee mechanisms of the right to receive professional legal assistance, the measures taken by
the Republic of Azerbaijan to ensure the right to receive professional legal assistance, the
determination of the national normative base, as well as the necessary issues such as the guarantee
mechanism of basic human rights and freedoms, were investigated in detail and widely.

The main content of the research. Based on what has been explained, the following can
be attributed to the guarantees of the right to professional legal assistance:

— advocacy activities for providing legal consultations or professional legal services in
civil and criminal cases;

—depending on the nature of the case, in particular, providing professional legal
assistance by the courts in administrative cases and explaining the legislative norms to the
applicants in a reasonable manner;

— providing access to legal norms;

—raising awareness about effective legal protection means and providing information
about it at a high level;

— ensuring the provision of higher legal education, which will be the basis for the training
of high-quality and competitive legal personnel;

— organization of continuous specialization and training process for professional legal
personnel working in the sphere of legal protection and protection on their professional
knowledge, personal development criteria;

— conducting public legal education with the aim of forming and increasing the level of
the legal thinking of the society;

— formation of legal mechanisms for out-of-court settlement of disputes and provision of
access to these mechanisms.

These are guarantees or guarantee mechanisms that are determined taking into account the
issues related to the wide sphere of social relations covered by the professional legal aid
institution. It is possible to divide the guarantees of the mentioned professional legal
assistance according to different criteria.

Thus, when looking at the guarantees of the right to professional legal assistance, it can be
seen that each of them acts as a basis for taking measures at different levels, for the formation
of state policy in these directions, as well as for the distribution of financial resources in that
direction. One of the main issues arising here is related to the issue of the effect of those
guarantees on the right to professional legal assistance, and consequently on the provision of
basic human rights and freedoms. Approaching the issue practically, it can be noted that the
guarantees mentioned have a short-term or long-term, direct or indirect impact on the
provision of the right to professional legal assistance.

According to the stage of presentation, professional legal assistance is divided into two
groups: primary and specialized. In full agreement with the mentioned approach, we believe
that such a classification of professional legal assistance is extremely necessary. Thus, it is
possible to form practically efficient mechanisms with this method. Moreover, with such a
classification, in the future, the financial professional legal assistance is of special importance
in the distribution of financial resources.

Mehdiyev P. A. Concept and system of guarantees
of the right to professional legal assistance



ISSN 2617-4154 IpniHcbKuii IopuAHYHUI Yaconuc: HayKOBUI KypHaJ. 2024, Bumn. 1 (14) 15

It is appropriate to analyze each of the mentioned guarantees of the right to professional
legal assistance separately.

Advocacy for the provision of legal advice or professional legal services in civil and
criminal cases is considered the most basic guarantee mechanism of the right to professional
legal assistance. It should be noted that in the documents on basic human rights and freedoms,
the provision of a lawyer or defender is taken into account in criminal cases as a mechanism
for guaranteeing the right to professional legal assistance.

The main guarantee mechanism for ensuring the right to professional legal assistance is the
provision of free legal advice and legal representation services for the category of persons
defined by the legislation. Agreeing with the mentioned opinion, we believe that it is really
important in practice for a person to use consulting and representation services to ensure his
right to receive professional legal assistance. Even this can be considered as the most common
case of providing professional legal assistance. In general, the role of advocacy in ensuring the
right to receive professional legal assistance will be discussed in detail in the next sub-chapter.

According to the legal position formed by the Plenum of the Constitutional Court of the
Republic of Azerbaijan, the judge should not be satisfied with providing professional legal
assistance in order to eliminate violations of a formal nature, but should provide the process
participants with all the necessary legal assistance means for the objective resolution of the
case, guided by the principle of legal equality of the parties [11]. The formed legal position
coincides with the principle and position of the UN on providing professional legal assistance.
That is, the presiding judge during the administrative court proceedings should refrain from
providing legal assistance of a formal nature. The provided legal assistance should contribute
to the objective resolution of the case, and should be aimed at ensuring the right of the
participants to receive professional legal assistance.

In many cases, it is natural for citizens to make mistakes due to the fact that they do not
have the necessary legal knowledge when applying to the court against administrative bodies.
When these cases occur, the provision of legal assistance by the judge within the limits and in
the direction determined by the legislation acts as the main guarantee mechanism so that the
person is not deprived of a fair trial. One of the main mechanisms in ensuring the right to
professional legal assistance is the provision of access to legal norms. It should be noted that
the easy access to legal norms for the public is one of the main issues facing the legal state.
The existence of systems that ensure easy access to legislative acts leads to the development
of legal thinking and the rise of the legal culture of society.

In modern times, the guarantee mechanism mentioned in the literature is treated as human
rights. Even if this security mechanism has been particularly important in practice, treating
this security mechanism as one of the basic human rights in theory increases its importance
even more.

Although the implementation of this provision previously created difficulties in a certain
sense, the rapid development of information technologies in the modern digital age has led to
development in this field as well as being the basis for the development of many fields. It should
be noted that obtaining convenient access to the legal normative base has become a very
convenient issue through the Internet. That is, by getting information about any legal norm with
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one click, people can achieve more convenient protection of their rights and freedoms.
Therefore, from the point of view of ensuring the right to professional legal assistance,
providing open access and accessibility to the normative legal framework has a particularly
important role in ensuring this right.

Looking at the statistical indicators in the modern era, we can note that in order to ensure
easy access to the legal normative base, relevant work is being done, measures are being
implemented, and even relevant databases are being formed in half of the countries of the
world [7, p. 13-18]. Although this can be regarded as a positive indicator in a certain sense, it
is not entirely reassuring. Achieving this in more countries would make it possible for
individuals to easily defend their rights and freedoms by themselves. It should be taken into
account that these indicators are at the same time interconnected with the indicators related to
the provision of access to the Internet and the use of information technologies.

As it can be seen, in the context of ensuring the right to professional legal assistance, the
provision of access and availability to the legal norms base should be considered as a very
necessary issue. In this process, the mentioned mechanism contributes to the provision of
professional legal assistance both directly and indirectly.

One of the mechanisms that stand out due to its special importance in providing
professional legal assistance is education about effective legal remedies and providing
information about it at a high level. With the mentioned method, individuals are supported to
protect and ensure their rights and freedoms. Legal blogs, informative videos about it,
informative articles about various administrative proceedings procedures help in the context
of ensuring the right to professional legal assistance by reaching more people.

Paying attention to this issue at the international level increases its importance even more.
Thus, informing about effective legal remedies for the protection and provision of rights and
freedoms at the UN level becomes the object of a special approach. It is mentioned in the
literature that the position of the UN on this is so serious that it is considered as the
responsibility of the state to provide information about effective means of legal protection and
provision [3, p. 3—14]. This approach is a clear indicator of the importance of educating about
legal remedies. The UN General Assembly, with its resolution No. 54/28 dated November 17,
1999, suggests to the states to continue promoting the publication of books and other
materials related to the subject of international law and human rights [1, p. 11].

In this direction, it should also be noted that by providing such information to a wide
public mass with the use of various mass media, professional legal assistance is provided to a
large group of people by presenting information about the protection and restoration of rights
in general. Although this method does not exhibit an individual approach, it leads to the
information of persons from the mentioned direction and the initiation of legal procedures.

Perhaps the most important long-term security mechanisms for ensuring the right to
professional legal assistance are the provision of higher legal education, which will be the
basis for the training of high-quality and competitive legal personnel, and for professional
legal personnel working in the sphere of legal protection and protection, their professional
knowledge and personal development criteria. the organization of the process of
specialization and training is performed continuously.
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In this regard, first of all, we believe that the provision of high-quality higher legal
education and the organization of projects that support the continuous improvement of
theoretical and practical legal knowledge are the basis for providing professional legal
assistance at a higher level, in addition to forming professionally qualified legal personnel.

Secondly, in the definition of professional legal assistance, one of the main conditions is
that the category of persons providing professional legal assistance should have special
education. As it can be seen, in fact, professional legal assistance in itself requires highly
qualified knowledge. In other words, the provision of specialized legal assistance should be
provided by a specialized professional with legal education, and the application of the right
means of legal protection should be chosen within such services. This should be considered as
a clear manifestation of the importance of high-quality higher legal education and the
organization of professional development courses.

Ensuring the right to professional legal assistance, along with raising the quality and level
of society's life, is distinguished by its importance for the formation, development and
completion of the legal thinking of the society. This suggests that this right is closely related
to the relevant mechanism and constantly influences each other. Without the right to
professional legal assistance, it is impossible to talk about the development of the legal
thinking of society, and in the absence of legal thinking, it is impossible to talk about the right
to professional legal assistance. As we mentioned before, professional legal aid formally
rejects the approach as an institution that must be implemented in order to fulfill the condition
defined in the normative legal act. Such an approach is contrary to the essence, goals and
characteristics of this institution. Therefore, this can only be properly realized in a society
with normal legal thinking.

It is rightly noted in the literature that it is more necessary to ensure the right to
professional legal assistance in countries with weak legal thinking, because only with the
provision of this right can we talk about the provision, protection and restoration of other
human rights and freedoms [5, p. 6—14]. Accepting this approach correctly, it can be noted
that there is a special and inseparable connection between the provision of the right to
professional legal assistance and the level of legal thinking of society. In order to understand
and properly provide professional legal assistance, it is necessary to achieve an increase in the
legal thinking of the society. That is, forming and raising the level of the legal thinking of
society, which should be considered as one of the mechanisms for ensuring the right to
professional legal assistance, also contributes to the provision of other human rights and
freedoms. The main way to achieve this is the organization of public legal education at a high
level. Thus, it is possible to increase the dynamics of the development of legal thinking by
organizing public legal education. Also, in cases where the level of public legal thinking is
high, the level of applying the principles of transparency and legality in the country's justice
and investigative bodies also increases. Thus, as the level of development of legal thinking
increases, the fight against illegal arrests, unjustified criminal proceedings, as well as negative
effects against equal access to justice is strengthened. In addition, the process of ensuring,
protecting and restoring basic human rights and freedoms becomes easier. Therefore, it is a
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very necessary step to conduct public legal education, which has a positive impact on the
legal thinking of the society, both in the general context and within the framework of ensuring
the right to receive professional legal assistance.

Providing access to extrajudicial methods of dispute resolution is one of the main
guarantees of the right to professional legal assistance. It should be noted that looking at the
legislation of most civilized countries, we see that alternative dispute resolution methods are
widely used in practice. In this current period, it acts as a basis from many directions. By
alternative dispute resolution, it should be understood that the parties to the dispute find
solutions out of court.

In one of the studies supporting this position in the literature, it was shown that resolving
disputes by extrajudicial method is more convenient in terms of saving both time and
financial resources [6, p. 1]. Agreeing with this position, we consider it necessary to point out
that alternative dispute resolution is a more effective legal mechanism. The process of
mediation and mediation is also not accessible to everyone. It is true that, although a smaller
amount is required for the process of resolving these disputes in court, it also results in certain
costs. Another important point to note is that attempts to resolve disputes by alternative
method are also considered as a mandatory condition established by the legislation. At this
time, people who cannot afford to pay the appropriate fee to apply to a mediator or an
authorized person for alternative dispute resolution are usually deprived of this. Within the
framework of the right to receive professional legal assistance, meeting these costs at the
expense of the state has an important role in itself. Therefore, the right of individuals to
receive professional legal assistance is guaranteed by creating the possibility of resolving
disputes in an alternative way.

Financial guarantees should also be considered as key resources in providing professional
legal assistance. It is possible to secure the right to professional legal assistance by means of
sufficient financial guarantees. It was noted in the analysis that if the financial sources of the
costs incurred by the state related to the provision of professional legal assistance are few, this
has a negative impact on the right to professional legal assistance and the right to a fair trial.
As a rule, the failure to determine an adequate amount or tariffs for the provision of
professional legal assistance services results in the weakening of the institution of
professional legal assistance [2, p. 321-335].

In full agreement with the mentioned opinion, it can be noted that if the goal is to provide
high-quality professional legal assistance services, financial resources should be allocated in
accordance with the average market price and equivalent to the provided legal services. True,
in practice this is not the case. Such expenses belong to the category of state expenses, and
due to the fact that they are paid from the state budget, little financial resources are allocated,
or the tariffs determined by the state are not sufficient to provide quality legal assistance. This
results in the failure of the persons providing professional legal assistance to act properly, to
provide professional legal assistance in a formal manner, and thus the right to professional
legal assistance is not guaranteed. As can be seen, financial guarantees and the allocation of
necessary financial guarantees act as the main mechanism in ensuring the right to professional
legal assistance.
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Results of the research. The right to receive professional legal assistance in itself
requires a broad approach, but at the same time, it is not limited to the provision of a single
legal assistance service. One of the issues envisaged in this series of measures is to keep him
informed about it. In this regard, it would be appropriate to form a special platform or
institutional organizational mechanism of international cooperation for the exact definition of
norms and requirements in the field of the right to receive uniform professional legal
assistance, and in a broader aspect, to broadly coordinate the provision of human rights and
freedoms in the international and national context. Adoption of new international normative
acts within the framework of that international platform or organization, as well as formation
of intergovernmental universal implementation mechanisms, etc. it is quite necessary. At this
time, cooperation within the framework of the proposed universal platform or international
organization will facilitate the process of investigation and evidence collection by providing
experience and legal assistance in this field, and by making interstate cooperation effective in
the mentioned field, a high level of human rights protection can finally be achieved.

All mechanisms of guaranteeing the right to receive professional legal assistance are
selected individually with their special importance. It is necessary to apply these security
mechanisms in a comprehensive manner, both in the direction of ensuring human rights and
freedoms in general, and in order to ensure the right to receive professional legal assistance.
In other words, it should be the main task of all states to try to implement all the mentioned
mechanisms to ensure the right to professional legal assistance and to achieve the main goals
of such implementation. For this, taking into account the relevant recommendations of
international mechanisms in this field, necessary and real steps should be taken, and the
results should be constantly discussed and evaluated.
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IL A. Mexzies. IOHSATTS TA CACTEMA T'APAHTIM ITPABA HA ITPO®ECIHHY
NPABHUYUY JOIIOMOI'Y

Y cmammi npoananizosano nomsmms ma cucmemy e2apawmiil npasa Ha Rpogecitny
npagHuUyy 00NOMO2Y HA OCHO8I ICHYIOU020 pOo3Maimmsa OYMOK Y OpUOUYHIL Aimepamypi,
MIDICHAPOOHUX OOKYMEHMI8 ma HAYIOHANbHO20 3aKOHO0A8CMEd. 3a3HAYAEMbCS, WO NPAgo Ha
ompumaHus npopecitinoi npagosoi donomoau came no codi BUMALAE WUPOKO20 NIOX00Y, i
B00HOUYAC BOHO He 0OMENHCYEMbCA HAOAHHAM OOHIET nocayau 3 npasosoi donomozu. OOHUM i3
numanus, nepeddaieHux y ybomy padi 3axo0is, € inpopmysanta npo ye. Y 38 ’a3ky 3 yum 0y10
6 00YinbHO chopmyeamu cneyianbHy niamgopmy yu IHCMUmMYYiiHU OPeaHi3ayitiHUll MexaHizm
MIJHCHAPOOHO2O CNIBPOOIMHUYMBEA OJis MOUYHO20 SUSHAYEHHS HOPM I 8uMoe y chepi npasa Ha
OMpUMaHHsi €OUHOL npogecitinoi npasoeoi donomozu, a 8 WUPWOMY acnekmi — Osk WUPOKOL
KoopouHayii 3abe3neyentss npag i c60000 NOOUHU 8 MINCHAPOOHOMY MA HAYIOHATbHOMY
KoHmexcmi. TIpUtHAMmM HOBUX MIHCHAPOOHUX HOPMAMUBHUX aKMIB ) PAMKAX YIEl MINCHAPOOHOT
nAGM@OPMU YU OpP2aHiz3ayii, a MaKoiC HOPMYSaAHHL MIdNCYPAOOBUX VHIBEPCATbHUX MEXAHIZMIG
imniemenmayii mowo. Cnienpays 6 pamrkax 3anponoHo8anol yHieepcaivHoi niamgpopmu yu
MIICHAPOOHOI opeaHizayii chpusimume npoyecy po3Cciioy8anHs ma 300py 00Kazie 3acobom
w000 HadawHa 00c8idy ma npasosoi donomocu y yill cghepi, a maxoxic egpexmusHozo
MIHCOEPAHCABHO2O CNIBPOOIMHUYMBA Y 3a3HAUeHIll chepi, Hapewimi, 6UCOKULL PIBEHb 3aXUCTLY
npae aoouHU Modice 6ymu O0CASHYMUL.

Ha ocHogi nposedenoeo ananizy 3pobneHo UCHOBOK, WO 8CI MEXAHI3MU 2apAHMYE8AHHSL
npasa Ha OMpUMAHHA NPogheciiinoi npagHuyoi donomocu iHOUBIOYAIbLHO NidiopaHi 3 0enady
Ha ix ocobausy sasicnugicms. L{i mexanizmu 6e3nexu HeobXiOHO 3ACMOCO8Y8aAMU KOMNAEKCHO,
5KV Hanpsmi 3a0e3neyeHtss npas i c6o00600 MHOOUHU 3A2anN0M, MAK i 3 MEmow 3a0e3neyenns
npasa Ha oOmMpumaHHs npogeciinoi npaeosoi donomozu. Inaxwe Kaogicyuu, OCHOBHUM
3a60anHAM YCIX Oepicas Mae Oymu HAMASAHHA 3anpoeaoumu 6cCi 3a3HaYeHi Mexauizmu
3abe3neyenns npaea Ha nNpoghecitiny npasHuyy O00NOMOZY md 00CAMU OCHOBHUX yinell
maxoeo enpoeaoddicents. i yvboeo, epaxosyrouu GIONOGIOHI PeKOMeHOAYii MINCHAPOOHUX
MeXanizmis y yitl cghepi, HeobxioHo edxcueamu HeoOXIOHUX I PealbHUX KPOKI8, a pe3yibmamu
nocmitino 062080p08amMu Ma OYiHIOBAMU.

Knwuosi crosa: npasa noodunu, npogeciiina opuoutHa 0onomoaa, Mexanizmu Oesnexu,
npaso Ha cnpageonusuti cyo, epekmusHi Mexamizmu npaso6oco 3aXucmy, MidCHAPOOHI
30008 "S13aHHSL.

Cmamms Haoitiuna 0o peodkoneeii 3 ciunsn 2024 poxy
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THE DEATH PENALTY IN THE HISTORY
OF UKRAINIAN CRIMINAL LAW IN THE
FIFTEENTH AND SIXTEENTH CENTURIES

The problem of the article is the need to clarify the characteristics and main features of
the death penalty, and also to identify the achievements of legal thought of the fifteenth —
sixteenth centuries in the criminal law area, and the level of legal awareness of the legislator.
The purpose of the article is to identify the main features of the death penalty, the grounds for
its classification in the Ukrainian criminal law of the fifteenth — sixteenth centuries, and to
clarify the factors which were characteristic of the Middle Ages and influenced the content of
the death penalty. The methodological basis of the study is formed by the methods of
philosophical dialectic, analysis, synthesis, generalisation, systemic, functional, comparative
historical, comparative legal, formal legal methods. The reasons for the emergence and
spread of the death penalty in the legal monuments of the period under study were the
development of state-building and economic processes, vassalage relations, peculiarities of
the political and social situation of the privileged segments of the population in the State, the
influence of foreign law, and the need to implement intimidation as a purpose of punishment.
The death penalty in the fifteenth and early sixteenth centuries was not significant, but during
the sixteenth century its importance increased, which was reflected in the increase in the
number of rules on the imposition of the death penalty, which referred to the imposition of
simple and qualified death penalty, and the diversification of terminology. The simple death
penalty was provided for grave crimes, and the qualified death penalty was imposed for
particularly grave state, military, official cvimes, crimes against justice, person or property,
religion and morality. The research made it possible to identify general grounds for the death
penalty, such as causing significant damage to the state, disrespect for the monarch, breaking
the oath, intent, significant property damage to a person, mutilation, and shamefulness of the
act. Specific grounds included the particular danger of the act, damage to the state, motive,
cunning and shamefulness of the crime, the commission of an unacceptable sin, the possibility
of mass death, kinship or family ties, and vassalage relations. A special place among the
grounds was occupied by the social status of the murdered and the offender, and the death
penalty was provided for by the feudal status principle of the right of privilege.

Keywords: Ukraine, Lithuanian-Polish period, legal monuments, evolution, institution of
punishment, murder, public punishment, Middle Ages, Lithuanian Statute.
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Purpose of the article is to identify the main features of the death penalty, the grounds
for its classification in Ukrainian criminal law of the fifteenth — sixteenth centuries, and to
clarify the factors which were characteristic of the Middle Ages and influenced its content.

Statement of the problem. Among many historical and legal phenomena, today the study
of the development of Ukrainian criminal law in the fifteenth — sixteenth centuries as an integral
system which included certain structural elements (concepts, institutions, etc.) is of great
importance. In this sense, it is important to conduct a study of the death penalty in Ukrainian
criminal law in the fifteenth — sixteenth centuries. It should be noted that, to a greater or lesser
extent, the established body of knowledge about the death penalty enshrined in the legal acts of
the fifteenth — sixteenth centuries reflected not only the level of awareness of the legislator of its
importance for achieving the purpose of punishment, but also testified to the state of criminal
law protection of the objects of crime in Ukrainian criminal law of the period under study.

The study of the death penalty will make it possible not only to clarify its characteristics
and main features, but also to identify the achievements of legal thought of the said period in
the criminal law area, as well as the level of legal awareness of the legislator. Given this, we
believe that this scientific issue is relevant and requires scientific study.

Analysis of recent research and publications. It should be noted that in the national
historical and legal science, this scientific problem is not covered sufficiently fully. There are
a number of scientific works by such researchers as: Y. Padokh, T. Koval, D. Liubchenko,
P. Muzychenko, 1. Boyko, Y. Senkiv, Y. Kopyk, M. Korolenko, B. Tyshchyk, S. Kudin and
others. In the scientific work of these scholars, this problem is considered fragmentarily. We
are talking about the study of the death penalty either in certain chronological periods (for
example, at the end of the fifteenth century), or by individual legal monuments (for example,
the Casimir's Judicial Code of 1468 or the third edition of the Lithuanian Statute), or without
involving in the scientific study of all the norms of the wide and diverse legislative material of
the fifteenth — sixteenth centuries; also, the justification of the criteria for dividing this
punishment into types is insufficient.

QOutline of the main material. It should be noted that in the Ukrainian criminal law
during the XV-XVI centuries, the system of physical punishment was developing, and the
death penalty was the main one among them. In our opinion, the reasons for its emergence
should be considered through the analysis of the social structure of the state, legislative
registration of new types of crimes and the subjective assessment by the legislator of the
degree of danger of these acts, and the influence of foreign law.

For example, in the fifteenth century, the gentry became economically and politically
distinguished, and received significant rights and privileges. To maintain their position, severe
punishments were introduced. At the same time, due to the influence of the development of
state-building processes, economic relations, vassalage relations, the formation of an
extensive judicial system, and the peculiarities of the political and social position of the
gentry in the state, the legislator regulates crimes that, in his opinion, have an increased public
danger. Legislative consolidation of the norms on these crimes also required the provision of
such punishment for their commission that, in the opinion of the legislator, could correspond
to the gravity of the offence and serve as an intimidation.
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The influence of foreign law, in particular Polish and German law, whose penal system
was quite severe, is also significant. For example, such types of capital punishment as
quartering, staking, death by torture, drowning were recycled from the Saxon Zerzal,
Carolina, and in the twelfth to fifteenth centuries in Poland the death penalty was already a
well-known form of punishment (according to the Polish Law, there was a death penalty by
stoning).

It is worth supporting the opinion of S. V. Kudin on the reasons for the importance of the
death penalty enshrined in the Lithuanian Statute for achieving the purpose of punishment. He
argues that "in the sixteenth century, intimidation became the purpose of punishment.
Therefore, the constant increase in the number of provisions referring to the death penalty and
the diversification of its types with the publication of each new edition of the Lithuanian
Statute contributed to the achievement of this purpose of punishment. The types of
punishment that provided an element of intimidation were necessary, first of all, for the ruling
nobility to consolidate its dominant position" [6, p. 174]. One can also agree with the view of
Y. V. Kopyk, who notes that "In the second half of the sixteenth century, the idea of the
severity of criminal law became integral to the very concept of law: the articles of the Statutes
and judicial acts constantly emphasized the "severity of the Commonwealth law". The law
was aimed at frightening the offender and other persons, so physical and moral punishment
was carried out in public, often in places of the greatest gathering of people (markets, etc.)"
[S, p. 108-109].

It should be noted that the introduction of the death penalty was gradual and in the period
before the Lithuanian Statute it was not significant. Thus, the qualified death penalty was not
widespread in the fifteenth century, the simple death penalty was represented by hanging, and
the first references to it can be found in legal documents of the second half of the fifteenth and
early sixteenth centuries.

In particular, the death penalty is mentioned in paragraph 3 of the Charter of King
Casimir of 1457 [3, p. 5]. From the analysis of other acts — Kazimierz's Judicial Code of 1468,
the District Royal Charter on the power and rights of the hetman during the campaign of
1507, the Statute of the Vilna Sejm on the national census of 1507, the District Royal Charter
on the collection of taxes of 1507, Charter of the Kyivan Land of 1507, Charter of the Volyn
Land of 1509, we learn that at that time there was only such a form of capital punishment
as hanging ("to spend the neck") (Articles 1, 2, 13, 14, 15, 16) [3, p. 11-13; 1, p. 8, 18, 27, 28,
33, 34, 65].

The further development of this type of punishment was reflected in the Lithuanian
Statute, which significantly increases the number of provisions on the death penalty. The
legislator, according to D. I. Lyubchenko, "depending on the method, divides it into simple
(beheading, hanging ("the offender shall be punished by the throat") and qualified (quartering,
impalement, drowning, burning, death penalty associated with torture)" [7, p. 100], with the
publication of each new edition, the number of norms referring to the imposition of both
simple and qualified death penalty is increasing. This indicated a significant increase in the
influence of such a purpose of punishment as intimidation.
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For example, in the first edition there are 22 articles on the simple death penalty and 2 on
the qualified death penalty, in the second edition there are 49 and 5, respectively, in the third
edition there are 71 articles on the simple death penalty, the number of articles on the
qualified death penalty increases almost 2 times compared to the second edition, and such
types of punishment as quartering, impalement on a stake, and torture are added. We believe
this was due to the fact that at the time of the publication of the third edition of the Lithuanian
Statute, the feudal system with its class and estate division of society, which was built on the
basis of gross oppression, exploitation and brutal violence with its slavery and serfdom, had
evolved significantly.

In the legal acts of the second half of the fifteenth and sixteenth centuries, the process of
allocating a generalized term that reflected the concept of the death penalty — "to lose one's
throat" — was enshrined. However, it was often used to refer to such a form of capital
punishment as beheading, although in the period of the publication of the Third Edition a
special term was formed for it - "to be beheaded". Special terminology for other types of
death penalty was also formed (hanging was denoted as "hang", "must hang", burning —
"punished by fire on the throat must be punished", drowning — "drowned in water", quartering —
"will be punished by quartering"”, the death penalty with torture — "will be departed from this
world with various severe torments".

The simple death penalty was provided for serious crimes, but which, in the opinion of
the legislator, did not pose an increased public danger (i.e., were not particularly grave).
These included some state crimes (high treason, attempts on the life of the monarch, flight
abroad to a hostile state, attempts on the life or health of a person in the monarch's palace),
war crimes (murder during military campaigns, "attack" on a military convoy causing death or
injury), crimes against justice (murder of a judge, a carriage driver encroachment on the life
or health of a person during a court hearing,) crimes against a person or his/her property
(murder, mutilation, robbery, theft), crimes against morality (adultery, procuring, rape,
IIT edition, Chapter I, Articles 3, 6, 9, 10, Chapter II, Articles 18, 21, Chapter IV, Articles 7,
11, 62, 63, Chapter XI, Articles 1, 3, 12, 29, 31, 32, 33, 35, 49, Chapter XII, Article 1,
Chapter XIV, Articles 7, 10, 14, 22, 27, 30, 31).

The analysis of the Lithuanian Statute makes it possible to identify the general grounds
for imposing the death penalty. In particular, for the commission of state crimes (I edition, I
section, article 5; II edition, I section, articles 3, 13, 21; III edition, I section, articles 3, 9, 10,
16, 17, 21, 24), the fact of the special danger of the crime, which consisted in causing
significant damage to society, the state, and gross disrespect for the monarch, was taken into
account.

The death penalty could be imposed for certain war crimes, the commission of which also
posed a particular danger due to the significant damage caused (I edition, II section, 12, 13, 16
articles; II edition, II section, 23, 26 articles; III edition, II section, 18, 21 articles).

The death penalty was also imposed in the case of dangerous crimes against the court,
abuse of power by officials, which was seen as a violation of the oath taken before God, and
neglect of the high trust of society (I edition, VI section, 12, 21 articles; II edition, IV section,
5, 35, 36, 39, 40, 41 articles; III edition, IV section, 7, 9, 11, 59, 62, 63 articles).
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The death penalty was also envisaged for intentional crimes against human life and health
(I edition, VII section, 1, 14, 15 articles; II edition, XI section, 1, 3, 10, 12 articles; III edition,
Xl section, 1, 3, 7, 8, 16, 17 articles). In some cases, the death penalty was imposed on persons
who had injured or wounded another person. In this case, the motive or method of committing
the crime, the relationship of dependence between the victim and the perpetrator, the severity of
the crime in which the injury was inflicted, and the social status of the victim and the perpetrator
influenced the imposition of the death penalty (I edition, VII section, 1 article; II edition,
Xl section, 1, 3, 15, 18 articles; III edition, XI section, 1, 3,9, 16, 17, 49 articles).

Another ground for the death penalty was the commission of serious property crimes -
robbery, theft, arson. Robbery, in addition to causing property damage to a person, resulted in
significant damage to health, and therefore, for a combination of crimes, was punishable by
death (I edition, VII section, 21 article; II edition, XI section, 23 article; III edition,
XI section, 31, 32, 33, 34 articles). Theft by secret means of seizing property was considered
to be a very shameful act (I edition, Chapter XIII, 1, 9, 10, 12, 15 articles; II edition, Chapter
X1V, 2,4,7, 11, 12, 13 articles; III edition, Chapter XIV, 1, 3, 7, 10, 14, 15, 16, 17 articles).
Arson was considered an act that caused not only great damage, but could also lead to
significant loss of life (Il edition, Chapter XI, Article 18).

The death penalty was also applied in the case of shameful crimes against the church,
family, and morality, which were universally condemned by society: rape, adultery, pimping,
incitement to convert from the Christian faith to another (I edition, VII section, 6 article;
II edition, XI section, 8 article, XII section, 5 article; III edition, XI section, 12 article,
XII section, 9 article, XIV section, 30, 31 articles).

In our opinion, specific grounds for the imposition of the qualified death penalty should
be highlighted. Thus, when imposing burning for forgery of documents, seals or the king's
signature or coinage, the fact that the perpetrator committed this crime for mercenary motives
while causing damage to the state was taken into account (I edition, I section, Article 5;
IT edition, I section, Articles 12, 13; III edition, I section, Articles 16, 17). In addition, forgery
was considered a particularly shameful act in the period under study. Thus, this crime
combined the following elements: damage to the state, motive, and shame.

Burning was also used in the commission of some other crimes (persuasion of Christians
to convert to another faith) and was due to the fact that in the fifteenth and sixteenth centuries
any non-Christian faith was considered heresy. Therefore, an order to convert to another faith
was regarded as a great sin, which led to an increased degree of public danger. In another
case, burning was considered as arson: not only was the cause of great damage taken into
account, but also the possibility of causing death to many people.

In addition to burning, the II and III editions of the Lithuanian Statute contained
drowning. It was prescribed for the murder of one spouse by the other or by one's parents
(IT edition, Chapter XI, Articles 10, 16; III edition, Chapter XI, Articles 6, 7). These crimes
should be classified as a group of acts with increased social danger: even in the case of the
murder of one of the spouses, when their children or relatives refused to file a lawsuit, the
initiative to initiate a trial comes from the state. Attempts on the life of a close relative or a
person whose marriage was sanctified by the church were considered particularly shameful
and thus extremely dangerous.
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Another type of qualified death penalty was quartering. It was provided for killing or
wounding a servant of his master (III edition, XI section, 9 article). Such a crime was
considered not only as an attack on the person, but also as treason against one's master, and
therefore the legislator classified it as a crime of high public danger.

Quartering was also prescribed for the murder of a person for revenge with cold steel or
by secret means, and if a nobleman was deprived of his life in this way by a commoner, he
was punished by martyrdom, and if a nobleman killed, he was punished either by quartering
or by being put on a stake (III edition, XI section, 16, 17 articles). Such acts were seen as
shameful, insidious actions, and they were considered particularly dangerous crimes [8, p. 3; 9,
p- 21, 155,158, 167; 10, p. 17, 18, 287, 288, 289, 295, 296, 337].

In our opinion, it is important to consider the development of the legislator's views on the
issue of imposing the death penalty on representatives of different segments of society. It is
worth noting that in the legal acts of the second half of the fifteenth century and the I — II
editions of the Lithuanian Statute we do not find any mention of the death penalty for the
murder of a commoner. However, by the time the third edition was published, the views of its
drafters had changed, and Chapter XII, Articles 1 and 2 provided for the death penalty. The
main reason for such a change in views lies in the reality that existed at the time of the
Lithuanian Statute of 1588. At that time, the common people suffered quite a lot from
magnates and gentry, and even the payment of a head tax did not stop the perpetrators from
killing, as stated in the legal memo: "they spill innocent human blood without shame and
innocently in the hope of paying for it with money" (Il edition, XII section, 1 article). Thus,
the legislator's decision to introduce the death penalty for causing the death of a commoner
was influenced by the real need for greater protection of their lives. This is evidence of a
certain democracy (albeit in a limited form) of Ukrainian criminal law in the late sixteenth
century.

As we can see, the death penalty was envisaged for all classes of the population, although
there were significant differences in its purpose, which was influenced by the principle of
right-privilege. For example, if a nobleman killed a commoner in a fight, the latter was to be
executed "by the throat" only if he was caught at the scene of the crime. Otherwise, a
complicated procedure of proving his guilt was envisaged. In the case of the same murder of a
nobleman by several nobles, only one was subject to the death penalty, while the accomplices
paid a fine and were subject to imprisonment. If the same crime was committed by several
commoners, then three people were to be punished by death. Finally, if a commoner took the
life of a nobleman out of revenge, he had to be quartered, and if vice versa, the perpetrator was
subject only to cutting off his hand (Il edition, XI section, 16, 29, 39 articles, XII section,
1 article) [10, p. 295, 306, 314, 333].

"The nobility was exempted from the death penalty, except in very rare cases. For
although legally a nobleman was liable to death for the murder of even a commoner, in fact,
in very few cases he could be sentenced to this punishment. In fact, the death penalty
threatened mainly commoners, the death penalty was one of the ways in which the nobility
protected its interests and took revenge on its enemies" [4, p. 156; 2, p. 192].
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Conclusions. The following conclusions can be drawn from the above.

1. The reasons for the introduction and spread of the death penalty in normative sources
were the development of state-building and economic processes, vassalage relations, the
formation of an extensive judicial system, the peculiarities of the political and social situation
in the state of the gentry, the influence of foreign law, and the need to implement intimidation
as a purpose of punishment.

2. The death penalty in the fifteenth and early sixteenth centuries was not of significant
importance, but in each new edition of the Lithuanian Statute its weight increases, as
evidenced by a significant increase in the number of provisions on the imposition of the death
penalty, with the publication of each new edition, the number of provisions referring to the
imposition of both simple and qualified death penalty, the diversification of terminology to
reflect its various types increases. The simple death penalty (hanging, beheading) was
envisaged for grave crimes, while the qualified death penalty (quartering; deprivation of life
with torture; burning; drowning with torture) was envisaged for particularly grave state,
military, official crimes, crimes against justice, person or property, religion and morality.

3. The analysis of the provisions of legal monuments of the fifteenth and sixteenth
centuries makes it possible to identify a number of grounds for the death penalty. The general
grounds included: causing significant damage to the state, disrespect for the monarch,
violation of the oath, the form of guilt (intent), significant property damage to a person,
mutilation, and shamefulness of the act. Specific grounds for the imposition of the qualified
death penalty included the special danger of the act, causing great damage to the state, motive,
cunning and shamefulness of the act, committing an unacceptable sin, the possibility of mass
death, family ties, and relations of vassalage (between a master and a servant). A special place
among the grounds was occupied by the social status of the murdered and the offender: the
death penalty was envisaged on the principle of right-privilege (the murder of a commoner by
a nobleman had to undergo a complex procedural form of proving guilt and was punishable
by simple death or mutilation; if a nobleman was killed by a commoner, the latter was
unconditionally subject to the qualified death penalty).
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J. B. Hogopora. CMEPTHA KAPA B ICTOPII YKPAIHCBKOI'O
KPUMIHAJIBHOI'O ITPABA XV-XVI CTCT.

Y ecmammi 0ocniosceno 3micm, ocHo8HI pucu cmepmHOi Kapu 8 icmopii YKpaiHcvbKo2o
Kpuminansrozo npaga XV-XVI cmcm. JJosedeno, wo npuuunamu y6eoeHHs ma nowupenis 6
HOPMAMUBHUX 0XCEPenax CMEpmHOL Kapu 6Yau po36UMOK 0epiicagomeopuux ma 20CnooapCoKux
npoyecis, 8acanbHux GIOHOCUH, (POPMYBAHHS PO32ATYHCEHOI CYO0B80I cucmemu, 0CcoOAUBOCHII
NOAIMUYHO20 MA COYIANLHO20 CMAHOBUWA 8 0epICAB] WINAXMU, 6NIUE IHO3eMHO20 Npasd,
HeobXiOHicmb peanizayii 3anAKy8aHHA AK Memu NOKAPAHHA. 3’C08AHO, WO CMEpmHA Kapa
y XV — na nouamxy XVI cm. ne mana icmomnoeo 3uauenus, aie y KOXCHIU HO8Il pedakyii
Jlumoecvkoco Cmamymy ii 6aza 30inbuyemobesl, CGIOYEHHAM Y020 € 30inbUenHsl KIIbKOCHI
HOpM w000 NPUSHAYEHHSI CMEPMHOI Kapu, 3pOCMANHA KiIbKOCMI HOPM, 8 AKUX 2080PUMbCS
npo NpUsHAYeHHs 6Udié Npocmoi ma Keaniikosanoi cmepmuoi Kapu, YpPi3HOMAHIMHEHHS
mepminonoaii, sika 8i0obpadicana pizui euou cmpamu. Busnauerno, wo npocma cmepmua Kapa
nepeodayanace 3a GUUHEHHs. MANCKUX, d K8ANIPDIKOBAHA — 0COOMUBO MAICKUX OEPHCAGHUX,
BILICLKOBUX, NOCAOOBUX 3NOHUHIB, 3M0HUUHIE NPOMU NPABOCYO0s, 0COOU YU BNACHOCHI, penicii
ma mopani. Ananiz Hopm npaeogux nam ’amoxk XV-XVI cmem. dag modcausicms 8UOKpemumu
3aeanvhi NIOCMAasU NPUHAYEHHS. CMEPMHOL Kapu (CnpuduHeHHs. iICIomHoi wKoou 0epoicasi,
Henogaza 00 MOHAPXA, NOPYWIeHHA KIAMEU, VMUCHICMb, 3HAYHI MAtiHO6i 30umxu 0cooi,
Kaniymeo, eameOnicmv yuunky). [lo cneyu@iunux niocmae NpuzHaweHHs KeaniQpiko8aHoi
CMEePMHOI Kapu ModcHa iOHecmu 0coOaugy Hebesnexy OisAHHA, 3aNn00iAHHA 8eIUKOI WKOOU
depoicagi, Momueg, NIOCMYNHICMb Ma 2aHeOHiCMb OiSHHSA, CKOEHHS HENPUNYCmuMo20 epixa,
MOAICTIUBICTND MACOB020 3ANO0IAHH CMepmi, POOUHHI YU CIMeliHi 36 3KU, GIOHOCUHU MIC
namom ma ciyeol. Becmanoesneno, wjo ocobause micye ceped niocmas 3aumas coyiaibHull
cman 8OUMO20 mMa 3N0YUHYA: CmMpama nepeobauanact 3a NPUHYUNOM Npasa-npuginero.
Busseneno, wo 60u8cmeo wIAXMUYEM NPOCMONIOOUHA MANO0 NPOUMU CKAAOHY NPOYECYATbHY
Gopmy 0osedenHs 6uHU | KAPAIOCL NPOCMOIO CMEPMHOI KApolo abo Kamiymeom, SKujo ic
0Y10 Youmo wiisxmuua npocmoioOUHOM, MO OCMAHHIU 0e3yMO6HO NidiA2a8 KeaniQikosaniu
cMepmHil Kapi.

Knrouosi cnosa: Ykpaina, 1umoecbko-noabCokutli nepioo, npagosi nam smku, esonoyis,
iHCmumym noxkapawHs, eouecmeo, nyoaiuni nokapauns, 0ooa Cepednvosivus, Jlumoscokuil
Cmamym.

Cmamms naoitiwina 0o peoxonecii 3 ciuna 2024 poky
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In the article, the problem of combating war crimes and protecting of cultural heritage
and human rights is widely analyzed with the existing diversity of opinions in the legal
literature and important international documents. It is noted that along with the destruction of
cultural heritage, which is a type of war crime, other crimes (aggression, genocide, crimes
against humanity) are also aimed at this in one form or another. In the article, some
important international agreements adopted by UNESCO, an important international
organization in the field of cultural heritage protection, are analyzed in close interaction with
international agreements adopted in the field of international humanitarian law. The
mentioned is carried out simultaneously with the mutual review of the national legislation of
the Republic of Azerbaijan.

The article argues that the fight against war crimes and the protection of cultural
heritage are closely related to human rights, which should be linked to the protection of
cultural rights as a whole. Therefore, the problems of cultural heritage protection should be
analyzed in close interaction with human rights. The article also makes a proposal in the
direction of international law creation. Thus, it is justified that it is necessary to adopt the
Additional Protocol to the 1948 Convention on the Prevention and Punishment of the Crime
of Genocide, which includes the elements of "cultural genocide".

In the end, a number of theoretical and practical proposals are put forward on the
problem of combating war crimes and protecting cultural heritage and human rvights. Thus, it
is noted that in order to increase the responsibility of the states in this field, the
implementation mechanisms of the adopted international documents should be precisely
formed, appropriate measures should be implemented for their effective national-legal
implementation, and finally, responsibility measures should be strengthened within the
framework of national legislation.
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international law, international humanitarian law, international crimes, international legal
norms, international custom, cultural rights.
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Relevance and main directions of the research. International crimes, being international
illegal acts, violate the generally recognized principles and norms of international law, as well
as important human rights and freedoms. The fact that international crimes are directly
directed against the general interests of humanity is very dangerous and forces the
international community to unite more seriously in this direction. The concept and main
features of international crimes, which include aggression, genocide, war crimes, and crimes
against humanity, have been carefully developed in modern international law. First of all,
important international treaties adopted in this field (for example, the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide, the 1998 Rome Statute of the
International Criminal Court, etc.) should be mentioned. Currently, important international
documents are being adopted in this direction. Thus, it is necessary to consider the basis of the
state's responsibility towards other states and the world community in general from the point
of view of the Draft Articles dated December 12, 2001, on Responsibility of States for
Internationally Wrongful Acts. According to Article 1 of that document, any act of the state
against international law leads to the international responsibility of that state, which in itself
makes relevant legal consequences inevitable.

War crimes, which are a type of international crime, include a wide system of crimes. The
fight against war crimes is one of the main tasks facing the international community today.
War crimes are reflected in Article 6 of the Statute of the International Criminal Court and
include violations of the laws and customary rules of war (9, p. 374-375). Chapter XXVII of
the Criminal Code of the Republic of Azerbaijan is devoted to war crimes and includes the
following crimes: Article 114 — Mercenary; Article 115 — Violation of the laws and customary
rules of war; Article 116 — Violation of international humanitarian law norms during an armed
conflict; Article 117 — Inaction or giving criminal orders during an armed conflict; Article 118 —
Military robbery; Article 119 — Misuse of protected marks (18).

Unlike the Criminal Code of the Republic of Azerbaijan, the Rome Statute of the
International Criminal Court approaches war crimes from a broader perspective. When
analyzing issues related to war crimes, it is rightly noted in the legal literature that the analysis
of international legal norms allows distinguishing the following types of war crimes: serious
violations of the provisions of the Geneva Conventions of 1949 on the Protection of War
Victims in International Armed Conflicts and its Additional Protocols; Violation of other norms
and rules on conducting international armed conflicts (including international custom); serious
violations of the provisions of the Geneva Conventions of 1949 for the Protection of War
Victims in Non-International Armed Conflicts and Additional Protocols; Violation of other
norms and rules on conducting non-international armed conflicts (including international
custom) (6, p. 5-6). While analyzing the relations in this field, other studies note that the direct
objects of war crimes are social relations aimed at ensuring the specific laws and customary
rules of war, the rules of treatment of the civilian population, and prisoners of war (11, p. 163).

War crimes include, among other crimes, crimes that are directly related to cultural
heritage, as well as crimes that are indirectly related to cultural heritage. In other words, if the
main direction here is related to the usurpation, destruction, or intentional damage of
educational, art and science departments, religious and historical monuments, works of art and
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science, at the same time, other war crimes can be attributed here in one direction or another.
This can include the senseless destruction of cities, towns, or villages, and the bombing of
unprotected cities, villages, buildings, or houses by any means.

Cultural heritage combines the historical and current characteristics of people. Taking this
into account, international legislation should also directly focus on the protection of cultural
heritage. One aspect of war crimes is expressed in actions characterized by the destruction or
demolition of cultural heritage. This is one of the main factors characterizing the relevance
and interaction of research.

The scientific novelty of the research. Scientific innovation can be defined in several
directions. First of all, it should be noted the unity of the need to fight against war crimes and
the protection of cultural heritage, which is the main object of the research.

Furthermore, war crimes are closely related to other international crimes. Usually, war
crimes are accompanied by aggression, which is further complicated by the facts of genocide.
A direct connection with crimes against humanity is also specifically defined. In addition, the
concept of "cultural genocide" is also known to international law, and recent international
judicial practice proves it once again. The above confirms that the problems are closely
related to each other.

War crimes are also closely related to the human rights factor. Thus, war crimes are a
serious threat to cultural rights. Based on Article 27 of the Universal Declaration of Human
Rights of 1948, it should be emphasized that the provision of cultural rights directly
determines the future of society (21). Cultural rights protect the rights of each person to
expand their worldview, to develop their own values, beliefs, and folklore with their own way
of life. These rights, at the same time, are based on the cultural heritage and resources that
provide the development processes (1, p. 123—124).

Since the aforementioned has not been analyzed in detail in the legal literature, it once
again substantiates the scientific innovation of the subject.

The main content of the research. Thus, one of the war crimes committed by Armenia
against Azerbaijan is also seizure of, destruction or willful damage done to institutions
dedicated to religion, education, arts and sciences as well as historic monuments and works of
art and science, in short, of cultural property. By the way, according to article 1 of UNESCO
Convention for the Protection of Cultural Property in the Event of Armed Conflict 1954,
under term of "cultural property" is connoted the followings irrespective of origin or
ownership: movable or immovable property of great importance to the cultural heritage
of every people, such as monuments of architecture, art or history, whether religious or
secular; archaeological sites; groups of buildings which, as a whole, are of historical or artistic
interest; works of art; manuscripts, books and other objects of artistic, historical or
archaeological interest; as well as scientific collections and important collections of books or
archives or of reproductions of the property defined above; buildings, such as museums, large
libraries, archival treasures, whose main and primary purpose is the storage or display of the
above-mentioned movable cultural property, as well as shelters intended for the protection of
the above-mentioned movable cultural property in the event of an armed conflict; centers
containing a large amount of cultural property as defined in both sub-paragraphs, to be known
as "centers containing monuments" (14).
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Article 1 of the Law of the Republic of Azerbaijan dated December 21, 2012 "On
Culture" states that the national cultural heritage is a collection of cultural examples of
universal value, belonging to the people of Azerbaijan, of all-Azerbaijani significance. The
law also distinguishes between tangible and intangible cultural heritage. Tangible cultural
heritage is immovable and movable cultural heritage, and intangible cultural heritage is the
traditions, forms of representation and expression, knowledge and skills, tools, objects,
artifacts, and cultural spaces that are accepted by individuals, groups, and society as examples
of cultural heritage (22).

This concept is characterized in the legal literature as historical-cultural heritage, which is
an integral part of universal culture (8, p. 3). In addition, the concept of cultural property is
analyzed in a broader sense in the legal literature, which is directly related to the need to
protect historical, religious, cultural, and natural heritage (7, p. 94-95).

Several international documents have been adopted in this direction. In general, the
inability to protect cultural heritage due to certain reasons is one of the important problems, in
which armed conflicts have a special place. If any state or territory comes under the control
and administration of the military forces of another country during military conflicts, then the
laws of occupation begin to apply. The basic rule of the law of occupation is that the
occupying force does not acquire any sovereignty rights in the territory it occupies except for
temporary administration. According to international law, the main duty of the occupying
state is to be the protector of the occupied territories. At the same time, the occupying state
must fully comply with the existing laws on the protection of cultural values before the
occupation takes place. In addition, local workers who control cultural values should be given
full opportunity to continue their work. The occupying power must also fully respect local
laws regarding the protection of cultural property and its preservation in situ. Provisions in
this regard are broadly established in the 4 Geneva Conventions for the Protection of War
Victims of 1949 and the 2 Additional Protocols thereto of 1977 (20).

According to the 1954 UNESCO Convention on the Protection of Cultural Property in the
Event of Armed Conflict, cultural property may be placed under special protection in a shelter
designated for movable cultural property or in centers where monuments and other movable
assets of great importance are stored. Any destruction of cultural property in the occupied
territory is prohibited and is considered a war crime unless it is a military necessity. In order
to regulate this, it is important to have cooperation between the occupying state and the
competent authorities. In addition, the occupying party must provide full support to the local
authorities in the implementation of legislative and administrative regulations related to the
protection of cultural resources in general (2, p. 116—117).

According to Article 1 of the Draft Articles of December 12, 2001 entitled Responsibility
of States for Internationally Wrongful acts, any act that violates international law gives rise to
the international responsibility of the offending States. In addition, Article 4 of that document
states that the behavior of any body of a state, regardless of its position in the state system,
including legislative, executive, judicial or any other function, according to international law
is considered as an action of the state (24).
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One of the most fundamental rules dictating the appropriate respect for cultural property
during armed conflicts is the prohibition of the parties to an armed conflict from making
cultural property an object of attack by land, sea or air (except when such property is a
military object at the time and there is no other alternative to achieve military advantage). If
the cultural property is not a military object at the time of the attack, or some other alternative
means of attacking cultural property is available for military advantage, then there is no legal
basis for attacking cultural property. According to the 1954 UNESCO Convention for
the Protection of Cultural Property in the Event of Armed Conflict, theft, looting or
misappropriation of cultural property in any form is prohibited. In the Additional Protocol II
dated 1999 to that Convention, it is stipulated that the party occupying all or part of the
territory of the other party prevents and prohibits any illegal eviction, taking in another form,
or giving ownership rights in relation to that territory. In addition, it is envisaged to
implement certain measures to prevent the consequences of military operations. Thus, it is
directly stated that the parties involved in the conflict ensure the transportation of cultural
assets near military objects at the maximum level and ensure that military objects are not
located near cultural assets (13).

In regard to criminal responsibility arising from the serious offenses against cultural
property in the event of armed conflict, in concordance with article 15 of II Additional
Protocol (1999) to Convention 1954, committing any of the following acts is considered
socially dangerous action: making cultural property under enhanced protection the object of
attack; using cultural property under enhanced protection or its immediate surroundings in
support of military action; extensive destruction or appropriation of cultural property
protected under the Convention, 1954, and II Protocol, 1999, additional to it; making cultural
property protected under above-mentioned international-legal documents the object of attack;
theft, pillage or misappropriation of, or acts of vandalism directed against cultural property
protected under the Convention, 1954 (13).

In general, these facts are in contrary with the norm on the protection of cultural objects
and of places of worship, stipulated in Article 53 of the First Protocol of 1977 relating to the
protection of victims of international armed conflicts and additional to the Geneva
Conventions of 1949 related to the protection of the victims of war. So that, this Article,
without prejudice to the UNESCO Convention of 1954 and provisions of other appropriate
international documents, states the prohibition of the following: to commit any acts of
hostility directed against the historic monuments, works of art or places of worship which
constitute the cultural or spiritual heritage of peoples; to use such objects in support of the
military effort; to make such objects the object of reprisals.

Mutual and comparative analysis of the expression "of great importance to the cultural
heritage", included in Article 1 of the Hague Convention of 1954, and the term "which
constitute the cultural or spiritual heritage of peoples”, included in Article 53 of the First
Additional Protocol, is of great importance. Even, this issue is more precisely expressed in the
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of
12 August 1949 by the International Committee of the Red Cross. So that, according to the
Commentary of the International Committee of the Red Cross, despite the difference in
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terminology, the basic idea is the same. However, the reference to places of worship and
spiritual heritage clarifies the qualification of protected objects by introducing the criterion of
spirituality. It was stated that the cultural or spiritual heritage covers objects whose value
transcends geographical boundaries, and which are unique in character and are intimately
associated with the history and culture of a people. At the same time, basing on the
Commentary of the International Committee of the Red Cross, the adjective "cultural" applies
to historic monuments and works of art, while the adjective "spiritual" applies to places of
worship. However, this should not stop a temple from being attributed with a cultural value,
or a historic monument or work of art from having a spiritual value (3, p. 646). In addition,
according to paragraph d of Article 85.4 of Additional Protocol I of 1977, it is prohibited to
attack clearly distinguished historical monuments, and works of art that constitute the cultural
or religious heritage of peoples or are specially protected by a special agreement, such as an
agreement initiated within the framework of a competent international organization or places
of worship, without evidence that the hostile Party has violated Article 53, subsection b of
Protocol I, and unless such historical monuments, works of art, and places of worship are
located in the immediate vicinity of military facilities, and resulting in their extensive
destruction. It should be noted that, as the International Committee of the Red Cross expressed, the
cultural or spiritual heritage covers objects whose value transcends geographical boundaries. A
clear example of this is the inclusion of the Shusha historical-architectural reserve in the
UNESCO World Heritage Preliminary List since 2001. It should be noted that in 1977 Shusha
became a historical-architectural reserve, taking into account the high artistic significance of
the historical architecture and urban planning monument even during the Soviet era (7, p. 60).
Even the Decision No. 132 of the Cabinet of Ministers of the Republic of Azerbaijan dated
August 2, 2001 "On approving the division of immovable historical and cultural monuments
taken under state protection in the territory of the Republic of Azerbaijan according to the
degrees of importance" provides for the division of those monuments according to the degrees
of world, country and local importance. Currently, the Law of the Republic of Azerbaijan
dated May 31, 2021 "On the cultural capital of Azerbaijan - Shusha city" has been adopted to
implement the effective legal regulation of the mentioned relations.

Conducting "archaeological excavations" in occupied territories is also considered a war
crime. This action is also considered a violation of international law. Thus, Article 11 of the
1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property states that it is considered illegal to
remove cultural property from the country and transfer the ownership right to another under
the direct or indirect coercion of the occupation of another country by a foreign state (15). In
addition, Article 32 of UNESCO's 1956 Recommendation "On International Principles
Applicable to Archaeological Excavations" contains two important provisions in this regard.
The first of these is related to the existence of the obligation of any member-state that has
occupied the territory of another state during an armed conflict to refrain from conducting
archaeological excavations in that territory. The second admirable provision is related to the
obligation of the occupying state to take all necessary measures for the protection of any find
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discovered during military operations, as well as to hand over the find along with all
necessary documents to the occupied country after the end of the military operation (23).
Provisions related to this are reflected in the 1992 UNESCO Convention on the Protection of
Archaeological Heritage (16). These actions are strongly condemned in the international
documents adopted in connection with the occurrence of similar situations in relation to other
countries of the world. For example, in Resolution No. 36/15 of the UN General Assembly
dated October 28, 1981 "On the recent events related to excavations in East Jerusalem",
carrying out excavations in those areas, as well as changing the landscape, historical, cultural
and religious objects, was assessed as the serious violation of the principles of international
law, as well as the relevant provisions of the 1949 Geneva Convention relative to the
Protection of Civilian Persons in Time of War (2, p. 120-121).

The destruction of those objects, which are part of the historical, cultural and religious
heritage, ultimately means the destruction of the international heritage. Even, Prosecutor of
the International Criminal Court F.Bensuda, during his research in connection with the "4/
Mahdi" case, rightly notes that, attacks against historical monuments and religious buildings
are grave crimes. In relation with the attacks against religious buildings, he emphasizes that,
these acts are so grave that they warrant action by the international community (12, p. 70).
Moreover, the provisions concerning the destruction or demolition of these monuments
without military needs (Armenia also destroyed, demolished or transformed similar
monuments of Azerbaijan without military needs and necessity) can be met in case law of
international criminal tribunals. For example, paragraph 185 of the Judgement of Trial
Chamber of International Criminal Tribunal for the Former Yugoslavia on "Blaski¢" case
(2000) stated that, the damage or destruction must have been committed intentionally to
institutions which may clearly be identified as dedicated to religion or education and which
were not being used for military purposes at the time of the acts. In addition, the institutions
must not have been in the immediate vicinity of military objectives. Even, more precisely
specifying the latter provision, the provision "the Chamber respectfully rejects that protected
institutions (i.e. the objects intended in Article 3(d) of the Charter of the Tribunal — author)
"must not have been in the vicinity of military objectives". The Chamber does not concur with
the view that the mere fact that an institution is in the "immediate vicinity of military
objective” justifies its destruction”, stated in the Judgement of Trial Chamber of the Tribunal
on "Naletili¢ and Martinovi¢" case (2003) reasserts the inadmissibility of the destruction or
demolition of appropriate monuments in any case. By the way, according to Article 1 (f) of
the Second Protocol of 1999 to the Hague Convention of 1954 "For the Protection of Cultural
Property in the Event of Armed Conflict", "military objective" means an object which by its
nature, location, purpose, or use makes an effective contribution to military action and whose
total or partial destruction, capture or neutralization, in the circumstances ruling at the time,
offers a definite military advantage. Namely, this definition reaffirms the idea "cultural
property is not military objective" from the point of view of international law.

In the context of the crime of genocide, which is another aspect of the research, it is
necessary to draw attention to the fact of the existence of "cultural genocide". It should also
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be noted that during the drafting of the 1948 Convention, it was proposed to include the
concept of "cultural genocide" in the document. So that, the project proposed in 1947 by the
UN Secretariat covered such acts providing the prohibition of the use of the native language,
the systematic destruction of books in the native language, as well as historical and religious
objects. Simultaneously, prepared by the A4d Hoc Committee of the UN Economic and Social
Council, the 1948 Draft was guided by the same approach. The said project characterized the
crime of "genocide" as any of the following deliberate acts committed with the intent to
destroy the language, religion or culture of a national, racial or religious group, on grounds of
the national or racial origin, or religious belief: prohibiting the use of the language of the
group in daily intercourse or in schools, or the printing and circulation of publications in the
language of the group; destroying or preventing the use of libraries, museums, schools,
historical monuments, places of worship or other cultural institutions and objects of the group
(1, p. 90-91).

However, the Sixth Committee of the UN General Assembly refused the concept of
"cultural genocide" (10, p. 9). Even, according to the position, stated in the judgement of the
International Court of Justice in the case "Concerning application of the Convention on the
prevention and punishment of the crime of genocide" (Bosnia and Herzegovina v. Serbia and
Montenegro)” (2007) destruction of historical, cultural and religious heritage can't be
considered as deliberately inflicted damage. Although such destruction may be highly
significant in as much as it is directed to the elimination of all traces of the cultural or
religious presence of a group, and contrary to other legal norms, it does not fall within the
categories of acts of genocide set out in Article II of the Convention. The Court concluded
that the destruction of historical, religious and cultural heritage cannot be considered to be a
genocidal act within the meaning of Article II of the 1948 Convention (5, p. 36-37).
However, in its decision the Court also endorses the observation made in the paragraph 580 of
the judgement on the "Krsti¢” case (2001) of the International Criminal Tribunal for the
Former Yugoslavia that "Physical or biological destruction is often accompanied by an attack
on the cultural and religious property and symbols of the targeted group. It is from this point
of view that all these attacks can be considered as legitimate evidence of the intention of
physical destruction of the group”. Besides, this decision directly emphasizes that the
intention to physically destroy a particular group is inseparable from intention to attack on the
cultural and religious property and symbols of the targeted group. At the same time, the
provision "the destruction of cultural monuments must be considered as an act of the same
influence as genocide"”, noted in "Milosevi¢" case (2003) of the Tribunal, having important
significance, also gives the full basis to consider the destruction of monuments as an integral
part of the committed genocide in Khojaly. Also, the possibility of applying the provisions in
paragraph 238 of the judgement of the Tribunal in the "Naletili¢c and Martinovi¢" case (2003)
"The Muslim houses in the area were burned in order to ensure the possibility that the
Muslim population would not return”. ... Religious objects of Muslims, such as mosques
located in the area, were systematically destroyed..." as precedent law to similar issues can
also be considered (1, p. 90-91).

Hashimova L. F. Combating war crimes and the problem
of protecting cultural heritage and human rights



38 ISSN 2617-4154 IpniHchbkuii IOPUAHYHMI YacoNuC: HAYKOBUI KypHaJ. 2024, Bum. 1 (14)

A third direction of coordination is closely related to the human rights factor. Legal
literature notes that cultural rights protect a way of public life, which is important to many
members of society. The use of culture or participation in cultural life is essential for a decent
lifestyle (4, p. 218-219). Part 1 of Article 15 of the International Covenant on Economic,
Social and Cultural Rights of 1966 states that with this Covenant, states are entitled to
participate in the cultural life of everyone; use the results of scientific progress and their
practical application; recognize the right to defend his moral and material interests arising
from any scientific, literary or artistic works of which he is the author (19). In this regard, it is
noted in the analysis that cultural rights ensure the moral development of a person, and help
each individual to become a worthy participant in political, moral, social, and cultural
progress. These include education, access to cultural resources, free participation in the public
life of society, creativity, the right to use the results of scientific progress and their
experimental application, etc. Human cultural rights and freedoms are special complex human
rights and freedoms provided by the constitution or law, which enable a person to realize
himself in the cultural and scientific field (1, p. 123—126). In Article 40 of the Constitution of
the Republic of Azerbaijan, the right to culture reflects the following elements: everyone has
the right to participate in cultural life, to use cultural institutions and cultural resources;
everyone should respect historical, cultural, and spiritual heritage, take care of it, protect
historical and cultural monuments (17).

Conclusion of the research. The following important conclusions may be considered
necessary in connection with the conducted research:

— Along with the destruction of cultural heritage, which is a type of war crimes, other
crimes are also aimed at it in one form or another. Thus, the crime of urbicide can be
mentioned here. In modern wars, urbicide is characterized as a crime that involves the
destruction of the vitality of the urban environment, the continuity of its population, and the
destruction of the urban development area.

— Along with the destruction of cultural heritage, war crimes are closely related to the
concept of "cultural genocide", and international judicial practice has also been formed in this
direction. We believe that it is necessary to adopt the Additional Protocol to the 1948
Convention on the Prevention and Punishment of the Crime of Genocide, which includes the
elements of "cultural genocide".

— The fight against war crimes and the protection of cultural heritage are closely related to
human rights, which should be connected with the provision of cultural rights as a whole.
Therefore, the problems of cultural heritage protection should be analyzed in close interaction
with human rights.

— In order to increase the responsibility of the states in this field, the implementation
mechanisms of the adopted international documents should be precisely formed, appropriate
measures should be implemented for their effective national-legal implementation, and
finally, responsibility measures should be strengthened within the framework of national
legislation.
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JI. ®. XamimoBa. BOPOTBBA 3 BOEHHUMMU 3JIOYUNHAMMU TA INTPOBJIEMA
3AXUCTY KYJIbTYPHOI COAJIIIAHMU I [IPAB JIIOJJUHU

Y cmammi wupoko ananizyemvcs npobrema npomuoii 60€HHUM 3M0YUHAM [ 3AXUCTY
KVIbMYPHOT cnadwuny ma npagé JoOUHU 3 YPAXY8aHHAM ICHYIOU020 pO3MAimms OYyMOK Y
IOpUOUYHI TiMepamypi ma 8adNCIUBUX MIJICHAPOOHUX OOKYMEHMAxX. 3a3Hauacmucs, o nopso
i3 SHUWEHHAM KYIbMYPHOI CNAOWUHU, 5Ke € PISHOBUOOM BOEHHUX 3/I0YUHIB, HA Ye 8 NeGHill
Gopmi cnpamosani U THWI 310YUHU (3T6ANMYBAHHSA, 2eHOYUO, 3MOYUHU NPOMU J00cmea). YV
cmammi  aHanizyromsca  0eaxi  eaxcausi  miscHapooui  yeoou FOHECKO, eajcausoi
MIDICHAPOOHOT opeanizayii y cghepi oxopouu KyrbmypHoi cnadwunu, y micHitl 63aeMo0ii 3
MIJICHAPOOHUMU  Y200aMU, NPULHAMUMU Y c@epi MINCHAPOOHO20 2YMAHIMAPHO20 NpaAsa.
3asuauene 30MCHIOEMbCS. OOHOYACHO 13 83AEMHUM NEPENA0OM HAYIOHATLHO2O 3AKOHOOABCMEBA
Asepbatioxcancokoi Pecnybnixu.

Y cmammi cmeepoocyemoca, wo 6opomvba 3 BO0EHHUMU 3NOUUHAMU MA  3AXUCH
KVIbMYPHOI Cnadwunu micHO Nnos8 sA3aui 3 npasamu J0OUHU, AKi Maroms Oymu nos’sa3aui iz
3axXUCmMom KyIbmypHux npas 3azaiom. Tomy npobnemu OXOpOHU KYIAbMYPHOI CNAOWUHU
eapmo ananizysamu y micHiil 63aemMo0ii 3 npagamu JoOuHu. Y cmammi makodic 3pooaeHo
NpONO3UYil0 8 HANpAMI CMEOPEHHA MINCHAPOOHO020 npaea. Omoice, 0OIPYHMOBAHO
HeoOxXiOHicmb yxeanenus JJooamkosoeo npomoxony 0o Kounsenyii 1948 p. npo nonepedaicerns
370YUHY 2eHOYUOY MA NOKAPAHHS 3d HbO20, AKULL MICMUmMb eleMeHmu «KyabimypHO20
2eHOYUOY».

Ha 3asepwenns sucysacmocs psad meopemuyHux i NpAKMuuHux npono3uyii ujooo
npoobaemu nPomuoii BOEHHUM 3NOUUHAM i 3AXUCIY KYTbMYPHOI CNAOWUHU MA NPA8 JI0OUHU.
3asnauaemocs, wo 01 niduwerHs BION0BIOANILHOCMI Oepiicas y yili cghepi HeoOXiOHO
yimKo  copmysamu  MexaHizmu  iMnaeMeHmayii  HOpM  NPUUHAMUX — MIHCHAPOOHUX
OOKYMeHmis, eocumu GIONOGIOHUX 3ax00i8 01 iX e@exmueHoi HAYIOHANbHO-NPABOBOT
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peanizayii, Hapewmi, 3ax00u 6iONOBIOATLHOCMI MAOMb OYyMU NOCUNEHI 8 PAMKAX
HAYIOHAILHO20 3aKOHO0ABCMEA.

Knrouosi cnosa: xynomypua cnadwuua, 80EHHI 3104UHU, NPABA JHOOUHU, MINCHAPOOHE
npomunpasHe OisIHHA, MINCHAPOOHE NPABO, MINCHAPOOHE 2YMAHIMAPHe NPAaso, MIdDCHAPOOHI
30YUHU, MINCHAPOOHO-NPABOBE HOPMU, MINCHAPOOHI 36Utai, KYIbMYpPHI Npasa.

Cmamms naoitiwina 0o peoxoneeii 3 ciuna 2024 poky
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IMNPABOBI JI’KEPEJIA YKPAIHCBKOI'O
KPUMIHAJIBHOI'O ITPABA Y XVI-XVII CTCT.

Y cmammi oocnidaceno xapaxmep ma OCHOBHI pucu npagogux odcepen YKpaiHCbKoeo
Kpuminanvrozo npasa y XVI-XVII cmem. 3’acosano, wo y XVI cm. ocrHosHum dxcepenom 6ys
Jlumoscoxkuti Cmamym. Jlogedeno, wo nputinammsa iioco I pedaxyii 6y10 3ymosneHo
HAMA2AHHAM 3AKOHOOABYS NPOGecmu KOOUIikayito i 3anposadumu eOure Ois Cici depiicasu
3aeanvHe 3eMcbke npago, npuduxramu euoanus Il pedakyii cmanu nOCMItiHi 3MiHU 8 CYCRITbHOMY
71a0i, depaicasHill opeanizayii, ekoHOMIuKI ma noximuuniiu cgepax, a Il pedaxyii — nosea
HOB0i Oepacasu Peui Ilocnonumoi ma nocunenus 6 NoAMuUYHOMY U eKOHOMIUHOMY NIAHI
wiaxmu.  Buseneno, wo Ooceperamu Jlumoscvkoco Cmamymy 6yau Pycvka I[lpasoa,
YKpaincvke 3suuacee npaso, Cyodeonux Kazumupa 1468 p., cmamymui semcoki epamomu,
nIOMBEPOANCYBANLHI KHAZIBCLKI 2PAMOMU OKPeMUM 00Aacmsam abo MICThaM, CeuMosi ROCIAaHO8U
ma yxeanu, €yo08a NpaKmuxd, Himeyvbke ma Noabcbke npaso. binvwicme kpuminansvho-
npasosux Hopm Jlumoecvxoeo Cmamymy IpYHMY8AIUCL HA ABMOXMOHHUX OJicepenax,
nepeoycim Ha NPAoBUX 36UYAAX YKPAiHCbK020 Hapooy. I1icia HayioHanbHO-8U3B0NLHOT GiliHU
cepedunu XVII cm. dxcepenamu yKpaiHcbk020 KpUMIHATbHO20 npasa 0yau HOPMAmueHi akmu,
sKi suoasas cemvman, I enepanvha Giticbk08a KAHYENAPIs, NOIKOGHUKU MA COMHUKU, NPABOSI
seuuai, Jlumoscvkuti Cmamym 1588 p. Bcmanosneno, wjo ocmauHili UKOpUCMOBYBABCS
Cyo0samu AK ¥ NOAbCHKIU, MAK 1 PYcoKill pedaxyiax, aie He YuHHUMU Oyau mi HOpMU, 5Ki He
8ION0GIOANU HOBUM CYCHITbHO-HONIMUYHUM MA eKOHOMIYHUM Peanisam, HaAmomicmov, 00
PYCbKOi pedakyii 6HOCUNUCH 3MIHU Y 38 A3KY 3 0eMOKPAMU3AYIEID HCUMMA Cycnitbemeda. Y
opyeiti nonosuni XVII cm. cnocmepicacmvcs akmugizayis 6UKOPUCHARHS NPABOGUX 36UYAIL8,
CIPAMOBAHUX HA AIKEIOAYII0 KPINOCHO20 1a0y ma nepedasanHsi 3eMi y 61ACHICMb 2POMA0 mda
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Kozaymea. [logedeno, w0 npaeosi 36uuai He MNOBUHHI OYIU Cynepeyumu YUHHOMY
3aKOHO0ABCMBY, Mopani, emuyi, CYCRIIbHOMY mMa NONIMUYHOMY 71a0y Oepxcasu. Ileeny
ceoepionicms mano 36uvaceée npaso 3anopodicyie. Hozo nopmu suxopucmosysanuch ycima
KO3aKaMu, NOCMIUHO OHOBNIOBANUCH 34 PAXYHOK NPABOCEIOOMOCMI HOBUX NpubyIvyis, ane
60HO He 0yn0 3amkHene auuie 6 Mmedcax Ciui, a GNAUBANO HA NPABOBULL YCMPIl K
Jisobepescnoi, max i Ilpasobepeacnoi Vrpainu.

Knrwouogi cnoea: Ykpaina; ykpaincoke KpuminaibHe npago, AumoscbKo-pycoKuli nepioo;
Piy Ilocnonruma, aumoecoko-nonbCcoKull nepiod; renesa, 0ixcepena npasda; 36Udacee npaso;
T'emvmancovrka Yrpaina.

Mera crTarTi monsrae y 3°sCyBaHHI MPaBOBHX JDKEPEN YKPaiHCHKOTO KPHUMiHAIEHOTO
npaBa y XVI-XVII cTcT., BUSBIICHHI X XapaKTEpPHUX PUC Ta 0COOIMBOCTEH.

MocTanoBka npodiaemu. ONHIEIO 3 OCHOBHHX MPOOJIEM iCTOpIi YKPaTHCHKOTO KPUMIHAIIEHOTO
npaBa y XVI-XVII ctcT. € pi3sHOMaHITTA iloro mxepenbHoi 0a3u, BIUIMBU Ha HEl HOPM
VKpaTHCHKOTO TIpaBa IMOIEPETHHOrO Mepioay, HOPM 1HO3EMHOTO MOXOKEHHSI, THIINX (HaKTOpIB
MOJITHYHOTO, COLIAEHO-CKOHOMIYHOIO, PENIriHHOro, KyIBTYPHOI'O Xapakrepy. Po3BuTok
JOKEpell TipaBa B 3a3Ha4YCHHUN TIEpioJl BioOpakaB HE TUIBKU PIBEHb OCMHCIICHHS 3aKOHOJIABIIEM
HEOOXITHOCTI KOAU(iKaIlil 3aKOHOJABCTBA, ajie W CBIAYMB MPO «TPAIMIIIHICTEY YKPaiHCHKOTO
CYCIHIJIbCTBA, IO OYJIO BiTOOPaYKEHO Y CTIMKOCTI i )KUBYUOCTI HOPM 3BUUAEBOTO MIPaBa.

Amnamiz mkepen npaBa XVI-XVII cTcT. 1acTh MOXIIMBICTh 3’ACYBaTH MPaBOBI JpKepela
YKpPaiHChbKOTO KPUMIHAJIBHOTO IIpaBa y JOCTIPKyBaHUI Tepiof, BUSBUTH IX XapaKTEepHI pUCH
Ta ocobnmuBocTi. BpaxoByroun 3a3HaveHe BUIIIEC, MU BBaXKAEMO, 1[0 TaKa HAYKOBa MpodiieMa €
aKTYaJIFHOIO 1 MOTPeOye IPYHTOBHOT'O TOCIiPKECHHS.

AHaJi3 ocTaHHIX gocaiaKensb i nyodaikaniii. Ha Hamn mormsia, B ykpaiHCBKIN iCTOPHYHO-
MPaBOBIH HayIll 3aIPOINIOHOBAaHA HAyKOBa Mpo0ieMa BUCBITIICHA HE JOCTAaTHLO MOBHO. MOXHA
Ha3BaTH psi HAYKOBMX Mpainps Takux ydeHux, sk . Ilamox, T. Komanb, T. baiipaka,
. JIro6uenko, 1. boiiko, C. B. Kynin, M. Cinabdenko, O. Bosk, O. ['ypxii, I. ['(po3oBchkui,
A. SIkoBniB Ta IHIIMX, B SKUX IMPOBEICHO IOCIIJUKEHHS NPaBOBUX JKEped YKpaiHCHKOTO
kpuMinanbHOTO TipaBa X VI-XVII ctert. [IpoTe BYCHI KOHIICHTPYBAIM CBOIO yBary 37cOUTBIIOTO
Ha HayKOBOMY BHBUEHHI JKEpEJT MpaBa JIUIIE B OKPeMi XPOHOJIOT1UHI Tepioi, KPUTEPIEM XKe
TaKOro Mojimy Oynla HaliOHAJIbHO-BU3BOJBHA BilfHa cepeamnu XVIIct. OTxe, g0 yBarwy,
(akTHYHO, HE OpaBCs MpoleC JiHIHHO iCTOPHYHO-TIPAaBOBOI €BOJIOLI] MPaBOBUX DKEpPEN, a
npobnema aganranii mxepen npasa X VI cr. y nepion XVII ct. po3rasaanacsk pparmMmeHTapHO.

Buxnan ocHoBHOro marepiany. IloTpibno 3asHaunth, mo mpotsromM XVI cr. Oymo
BujaHo JlutoBchkuii CTaTyT, SIKHM CTaB aKTOM KOJIUQIKAIIHHOTO XapakTepy i MaB JHiITH Ha
BCiil Tepuropii aepxkasu. Bin xe Oy umHHUM 1 B nepmii mojgoBuni XVII ct. Ha mouaTky
XVI cT. B yKpaiHCBKHX 3eMJISIX iU Pi3HOMAaHITHI, 1HOZI CyNepewInBi Mixk co0010 JKepena
paBa; MPUYOMY, B PI3HMX OOJIACTSAX ICHYBaJM BJIACHI MPaBOBi Jpkepena (MapTUKYISAPU3M)
(mpaBoBmii 3Buuaii, Cyneonnk Kasummpa 1468 p., cTaTyTH OKpeMHM 3eMJSIM Ta MiCTaM,
MiATBEpKYBalIbHI TPaMOTH KHsA31B Ha mpuBiiei, MarmeOyp3bke mpaBo Tomo). Otxe,
MPUYMHAMHU HOTO BUJAHHS MOKHA BBa)KaTH HAMAaraHHs 3aKOHOJABIIS 3alPOBAIUTH €MHE IS
BCi€l JepiKaBU «IIOCTIONHUTE, 3aralbHe 3eMCBhKE MPaBo, a MeTa Oylia — 3aKpillUTH Ti 3MiHU B
CYCIIJIbHUX BiIHOCHHAX, SIKi BiIOYIUCH IPOTATOM Apyroi monosuHu X V-XVI ctcT.

Lleguenxo A. €., Kyoin C. B. Ilpasosi docepena
yKpaincoko2o kpuminanonozo npasa y XVI-XVII cmcm.
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VY nepuriii yBepti XVI cT. 3aKOH MOYHHAE AKTUBHO KOHKYPYBATH 31 3BHYAEBHM IIPABOM 1
CTa€ OCHOBHOIO (POPMOIO iCHYBaHHS KPHMIiHAJIBFHOTO TpaBa. SIK 3a3Havae psj DOCIITHUKIB,
«mwxepernamu JlutoBcskoro Craryty cranu HopMu Pycekoi IIpaBau, CyneOnuka Kasumupa,
CTaTyTHI 3€MCBbKI IPaMOTH, CEHMOBI TIOCTAHOBH Ta yXBajH, CYJ0Ba MPaKTHKA, HiMEIbKE Ta
nonbebke mpasoy [11, ¢. 133; 4, c. 77; 15, c. 28-29; 8, c. 188; 12, c. 74; 9, c. 219]. o HBOTO
yBIiMIILUIN 1 AesSKi HOPMH YKPaiHCBKOTO 3BUYAEBOT0 MpaBa. 30kpeMa, Ha Il BinencekoMy 3’1311
1551 p. kopoisb HakazaB Bugatu I pemakmiro JlutoBcbkoro CTaryTy, MpUYOMY KOMICisS Maa
CKJIQJIATHCh 3 0CI0 «IpaBa IMOCIIOJITOTO 1 TAKOXK CTapOJIaBHIX 3BUYAiB I[LOTO MAHCTBA 100pe
sHarounx» [1, ¢. 32], y benscbkomy mpuBinei 1564 p. moBigomisioch, mo JIMTOBCHKHM
CraTtyToM 3aTBEpKyBajlach «CHPABEIMBICTh, KA 1 Mepe] THM y TOMY HaHCTBI HAIIOMY
3BHYAEM CTapoaaBHIM Oyia» [18, c. 5].

Sk Bigomo, I penakmiro 6yno Bugano B 1529 p. (282 crarti). 1{ikaBy 1yMKy BHUCIIOBWIA
Jesiki BITYM3HSHI BY€HI NIpo Te, 10 Ha Hei MEBHUI BIIMB CIPaBWIM MpaBoBi imei
XPUCTUSHCHKOTO TYMaHi3My, IO CKJIAJHCh y MepioJ peHecaHcy; Ha ix ke mormsan, y III
peaakimii OUTBII YiTKe BiIOOpakeHHS OTPUMAIU JepKaBHO-TIPABOBI i7iel TOrO Yacy, OCHOBHU
CYCIUIBHOTO 1 AEp>KaBHOTO Jajy, IPOTPECUBHI ifiel TEOpETUKiB TyMaHI3My 1 palioHami3My
[19, c. 23; 20, c. 14]. IlepmMaHeHTHI 3MiHM B CyCIUIBHOMY JIaji, ACpKaBHIM opraxizarii,
eKOHOMIYHIK cepi 3ymoBuin BuaanHs 11 pemakmii 1566 p. (368 crareii), HapemTi — mosiBa
HOBOI jaepkaBu — Peui [locmonuToi, a TakoX MOCHUJICHHS B MOJITHYHOMY W €KOHOMIYHOMY
BiJTHOIIICHHI IUIAXTU 3yMOBUIHN 1 BuIaHHA y 1588 p. III pemakuii (488 crareii).

Bapro akuenTyBaty yBary Ha CHiBBiTHOIIEHHI ukepen JIutoBcekoro CtaryTy, y YacTuHi
BINIMBY Ha Horo Hopmu Pycekoi IIpaBam, yKpaiHCBKMX IIpaBOBMX 3BH4YaiB Ta HOPM
1HO3EMHOTO TOXO/KEHHsS. 3 IBOr0 MPUBOMAY JesKi JOCHIIHUKK BIYYHO 3a3HAYMIIM, IO
OUTBINICTh HOPM KPHMiHAJBHO-TIPABOBOTO XapakTepy JInToBchkoro CTaTyTy IPyHTYBaIHCh
Ha 3acajax yKpalHCHKOTO TpaBa, MOJBChKE X Ta HIMEIbKE IMPaBO CIPaBHJIO BIUIMB Ha
JepXKaBHUM JaJ, BIIHOCHMHM MIDX CYCHUIBHHMHU TpyNaMH, MOHATTS JIEp>KaBHOTO 3JIOYHMHY,
BU3HAYCHHS JEAKHX 3arajibHUX KPUMiHAIBHO-TIPABOBUX MOHATHY [10, c. 46; 2, c. 55].

[oTpiGHO 3ayBa)XWTH, IO 3aKOHOABEIH 3arajiOM JIOSUTFHO TIOCTaBUBCS 10 TUX ITPABOBHUX
3BHUAiB, fKi He Oyyn BHeceHi 10 JlutoBchkoro CratyTy, 1 103BOJB iX Aito. Tak, y I pemakuii,
VI po3gini, 1, 6, 37 apTUKyJax MOBIIOMIISETBCA, IO Y BUMAJIKY BiCYTHOCTI BiANOBiAHOT
HOopMH B JIuToBchKOMY CTaTyTi CyAns MaB KEpyBaTHCh «BIANOBIZHO CTaporo 3BHYAIO», Y
rpamorti kopoiist C. Baropist 1576 p. fimeTscs mpo Te, Mo CyUIi MAlOTh BHPIIIYBATH «CIIPABH
CYJIOBI 3riJHO 3BHYAI0 IIPaBa IOCIOJUTOrO 1 CTATyTy BEIMKOIrO KHsA31BCTBA JIMTOBCHKOTO»
[1, c. 190]. ¥V 54 aprukymi IV posnminy Il pemakmii Takox HIeThCsl MPO TPaBO CyIIiB
BHUKOPHCTOBYBATH IIPABOBI 3BHYAI.

VY npyriit nonoBuni XVII cT. cepen mxepen yKpaiHCbKOT0 KpUMiHAJIBHOT'O IpaBa OCHOBHE
MiCIle TMOCilaB 3aKOH. 3 MOYaTKOM HalllOHaJbHO-BU3BOJIbHOI BiitHM cepenunn XVII cT.
Ba)XJIMBHUM JDKepesioM OyiM HOPMAaTHBHI aKkTH, sIKi BUIaBaB TeThbMaH, | 'eHepanbHa BifiCbKOBa
KaHIIEJSPis, TIOJKOBHUKH T4 COTHUKHU: YHIBEPCAIH, ACKPETH, JIUCTH, IHCTPYKIii. [ 'eThMaHChKi
YHIBEPCAIH, SKi MICTHJIM HOPMHU KPUMIHAJIBHOTO IIPaBa, apeCyBaIMCs MTOCAJOBIIM, IEBHIM
BEpCTaM HaceleHHs, Pi3nYHUM abo ropuaudHuM ocobam. Tak, rerbMaHaMu b. XMelbHHUITBKIM,
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I. BuroBcekum, HO. Xmensuunpkum, I1. Terepero, I. bproxosenwskum, I1. Jlopormenkom,
I. Maszenoro Ta iHIIUMH OyJIO BUJAHO OaraTo yHIBEpCaliB, 3 aHANI3Y SKHMX MOKHA BU3HAYUTH
XapakTep yKpaiHChKOTO KPUMiHAIBHOTO MpaBa [ eTbMaHIINHY.

B icropuko-mipaBoBiii HayIli JoBeleHUM € TOH (akt, mo y apyrid noiosuHi XVII cr.
ynHHAM OyB JIutoBchkuii Ctatyt 1588 p. [7, c. 22-26; 3, c. 33-34; 16, c. 748-751; 22, c. 15] y
HaNOUTBII PO3MOBCIOKEH N 11 pefakiii 1614 p. moabChko0 MOBOXO. X0ua HEOE3MiACTaBHOO € 1
Taka AyMKa, o y npyriit monoBuHi XVII CT. cynai MOTIM BHKOPHUCTOBYBATH SK IOJIECHKY
penakiro, Tak i JIntoBcbkuii CTatyT, BUIaHUH «pyChKOIO» MOBOIO 1588 p., TOOTO «pychKa»
penakiis Oyia yiHHOIO B ['eThbMaHmIuHi [16, ¢. 748—751; 22, ¢. 15]. HeoOXiAHO 3a3HAYHTH,
0 OCTaHHs Oyjia OUTBII JEMOKPATHYHOI0, HIK YCI MOJBCHKI PelaKilii, Tak sK MPOTIrOM
XVII cr. 10 HUX NOCTIHHO BHOCWINCH 3MiHH y 3B’A3KY 3 IPUMHATTAM HONbCHKUX
KOHCTHUTYLIN (HOBI peakimii MoJIbChKOI0 MOBOIO Oynu BuaaHi B 1619, 1648, 1694 pp.). Bonn
Mau QeoanbHUIA XapaKTep 1 He BiIMOBIIAIM YMOBaM CYCITIJILHOTO XHTTA B [ eThMaHIINHI y
npyriit monosuni X VII cr.

CTOCOBHO X «PYCBKOI» penakiii, TO MiJ BIUIMBOM HOBHUX MOJITHYHUX 1 COLiaJbHO-
E€KOHOMIYHHX BIJJHOCHH, JEMOKpaTH3allii >KATTS JO Hel MOCTIHHO BHOCHIWCH 3MiHU. Ha
nymky 1. . Boiika, «IPUMMHAIN YHHHICTB Ti O3 Ta APTHKYIIH, SKi BH3HAYAIN MOPSIOK
CTBOPEHHS 1 JISUTBHOCTI NUISXETCHKHX CTAHOBHX CyaiB» [3, c¢. 34]. OueBHOHO, IO HE
YUHHUMM Oynu 1 HOpMH, sIKi 3akpimmoBanu B JlutoBcekomy CTaTyTi NpHUHIMI IIpaBa-
IPHUBLICIO, IO CTAJI0 HACTIIKOM M030aBJIEHHS MOJBCHKOI NIIIXTH MA€THOCTEH, PO3KpiayeHHs
censH. Taka myMKa HiATBEpIKYETHCS TOPIBHSHHAM OKpeMux HopM JIutoBcekoro CraTyTy
1588 p. 1 CratyTy, SIKMM KOpUCTyBaBcs IlupsaTUHCHKUN MONKOBU cya. Tak, B OCTAHHBOMY B
16 apruxyni XI posminy BiICyTHE BCTAaHOBJICHHS! MOKapaHHS 3ajJ€KHO BiJl CTaHOBOCTI,
TEPMIiHH «IUIIXTHY, «IIPOCTOIIOANHY 3aMiHEHI Ha «TaKUX», «Takui» [21, c. 786].

Kpim 3akony, y ['erbMaHImuHi apyroi nogoBuHA XVII CT. aKTHBHO BHKOPHCTOBYBaJIOCh
3BUuaeBe mpaBo. Ha e, 6e3yMOBHO, BIUIMHYJA coliajibHa PEBOJIIOLIsA, AKa Oyya 3ailicHEeHa
nij; 4ac GOPOTHOM 3a HE3aNEKHICTh. [i pyuIiiiHOK cHiol0 GyJo yKpaiHChKe CENsHCTBO, SIKE
IParHyJIo JIKBiAyBaTH KPIMOCHUH ycTpiil. Y pe3ynbTaTi peBoironii 0yiI0 MOBHICTIO 3HHUIICHE
MOJBbChKE MarHaTChKe Ta MUITXETCHKE 3eMIICBOJIOJIHHS, a 3€MJICI0 CTAN BOJOIITH CLIBCBHKI
rpomManu Ta Ko3akd. SIKk cnpaBeanuBo 3azHauae H. Mip3a-ABaksHI], «lIe€ JOCHTh MilIHO
TpUMalocs ApiOHe 3eMIIEBOIOIIHHS KO3aKiB 1 ceJIsiH — MpuaOaHHs peBomonii 1648 p., a Bkymi
3 MM He BTpaTW/ia 3HAYEHHS TrpoMaja, M0 CKIajaiach 3 JpiOHUX 3EeMIICBIACHHUKIB —
«CTATECYHOTO» KO3aIIlTBa Ta CeJITHCTBay [14, c. 63].

CyKyIHICTh MPaBWI TOBEAIHKH, SKi BHPOOJUIACS CTONITTSMH B YKpaiHi, MOCTYHOBO
CTaBaJM HOpPMaMH{ IpaBa i B MalOyTHROMY YTBOPHJIM 3BHYAa€Be IpaBo. Bapro miarpumaru
nymky 1. Y. Boiika, mo «HaiinpocTimuM crnoco60oM CaHKI[iOHYBaHHS 3BHYAiB GyB JO3Bil
IepyKaBU JOTPUMYBATHCSI HACEJICHHIO MPaBUII 3BHYAIO i 3aCTOCYBAaHHS JAEP)KAaBHOTO MPUMYCY
CTOCOBHO MOPYILIHUKIB LuX npaBuil. [lommpenuii cnocid caHKLiOHYBaHHS — 1i€ 103BL1 CyJaM
JOTPUMYBATHCS IPABWJI 3BUYAiB JUIs BUPIILICHHS CYAOBHX CIIpaB Ha ixHiX 3acamgax» [3, c. 31—
32]. B okpeMux jxe BUIIaJKaX HOpMaM 3BUYA€BOI0 IIPaBa, SKIO BOHU HE CYNEPEUYMIM HOBUM
COIIaJIbHO-CKOHOMIYHUM YMOBaM, SKI CKJIQJINCSA Micis HaIllOHAJbHO-BU3BOJILHOI BiliHH,
MOTJIa Ha/IaBaTUCS CUJIa 3aKOHY.
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OTmxe, MOTPIOHO 3a3HAYMTH, IO (YHKIIOHYBaHHS 3BHYAEBOTO MpaBa IMPOSBILUIOCH y
HOCTIHOMY 3aCTOCYBaHHI HOPM IPOTSATOM TPUBAJIOTO Yacy, aKyMyJIALlii B HUX 3aralbHOi BOJI
Hapojy, YHHHOCTI a00 Ha TepuTOpil JepkaBH, ad0 B MeXaX OKpPeMHX II perioHiB, BOHU
JIONOBHIOBAIM YU TIyMauWJIM 3aKOHOJABCTBO. TIyMaueHHs XK MPaBOBOTO 3BHYAIO0 Iif 4ac
3aCTOCYBaHHS HOTO B CyJOBOMY TIpOIleci € KoMIeTeH e cymiiB. 1le oaHiero ocoOamuBicTIO
3BHYAEBOTO TpaBa € HOro mposB y pisHOMaHITHUX (opmax. Tak, M. €. CrabueHKko Ha3uBae
Taki (opMHu, SK CyJI JBOX KO3aKiB HaJl OJHHM, «BUBil», KyJadHi 001, »epeOKyBaHHS,
«uuisIKyBaHH» TOmO [17, ¢. 5]. Tak, HOpMHU 3BHYAEBOTO IpaBa € JETITUMHHUMH, TOKA BOHU
BI/INOBiAIOTh CYCHUIBHUM iHTEpecaM i He cynepedars 3akoHy. Kpim Toro, HeoOxinHoO, o6
MPaBOBUH 3BWYaii OYB 3arajIbHOITOIIUPEHUM 1 BIIOMHM Yy CYCITIJIbCTBI.

3arajoMm 3BHYa€Ba IpaBOBa HOPMA HE MMOBUHHA CYIIEPEUUTH MOPAJI, €TUIIl, CyCIITEHOMY
Ta MOJiTHYHOMY naxy nepkaBu. Ha mymky [I. 1. JlroOueHka, «Taki HOpMH BHHHUKAIOTH 0e3
y4acTi JIepxaBH. AJie 1X 3aCTOCYBaHHS CyJaMH BCEllsi€ BICBHEHICTH Y HApOXy, IO BOHH €
YUHHUMH, 1, TAKUM YHUHOM, Y CYCIUIBCTBI CTBOPIOETHCS aTMoc(epa MCUXOIOTIYHOTO MPUMYCY,
MIEPEKOHAHHSI B TOMY, III0 MOXe OyTH 3aCTOCOBaHMH 1 pi3MIHUH prmMyc» [13, c. 32].

Hai#0inpmn mommpeHuMH HOPMH 3BHYA€BOrO TpaBa Oyiau Ha 3amopixoki, e HUMHU
KepyBaJIUCs BCi, MOYMHAIOYM BiJl KypiHHMX OTaMaHiB, I[EHTPAJIbHUX BIMNCHKOBHX CYAIB 1 A0
ko3akiB. [locrifine monoBHeHHs 3amopizbkoi Cidi HOBHMH NPHOYJIBLSIMH HAIIOBHIOBAJIO
3BHYAEBE MPABO KO3aKiB HOPMaMH, 110 CKJIAUCh y PI3HUX perioHax YkpaiHu. 3i cBoro 0OKy
OHOBJICHE KO3allbKe 3BHYAEBE MPABO TONIMPIOBAIOCS HE TUILKU Ha MiBJICHb YKpaiHu, a i Ha
JlioGepexoxst Ta [IpaBobepexoks. Taka MOMIMPEHICTh 3BUYAEBOTO MpaBa i Horo cuia, Ha TyMKy
O. L. I'ypxist, HOSICHIOETBCS THM, «III0 BOHO TIPOHMKAIIO B PI3HOMAaHITHI CEpH PeryIroBaHHS SK
CYCHIIBHHUX, TaK 1 OCOOMCTMX Ta MaWHOBUX BIJHOCHH, a TaKOX CyAouMHCTBa. Hopmu
3BHYA€BOrO IIPaBa OOYMOBIIOBATIM CHUCTEMY OPTaHiB CaMOBpSIyBAaHHS, BOHM BIUIMBAJIU Ha
npaBa i 000B’s3km TrpoMaase» [7, ¢. 11]. KpiMm Toro, HOpMH 3BHYA€EBOrO mpaBa OyiH
JOCTaTHBO TOCKOHAJIMMH TA ABTOPUTETHUMH.

I. M. I'p030BCBKUM YCTaHOBJIEHO, 1110 BU3HAYAJIbHUN BIUIMB Ha XapakTep HOPM 3BHUYA€BOIO
npaBa CHOPaBUIM YMOBHM ICHYBaHHSA KO3albKOTO CYCHIJIbCTBA, BIACYTHICTh BHYTPILIHIX
cymnepedox [5, c. 8]. Ane, Ha HOTO AYMKY, 3aCTOCYBAaHHSI KO3aKaMH HOPM 3BHYa€BOTO IMpaBa
OyJI0 HE3aKOHHHM, OCKIIBKM BOHH «CYIEPEYMIA YHHHOMY B Jep)KaBi 3aKOHOIABCTBY» [0,
c. 77). Ha namy gymKy, Take TBEpI>KCHHS € HE 30BCIM IPaBIIBHUM, aJKe JOMOKHU iCHyBasia
Ciu, 10oTH ¥ iCHYBaJIO CBOEpiAHE KO3aIbKe MPaBo, IO IPYHTyBaJoCs Ha 3BHYasX. it HOpM
TaKOTO0 IpaBa € HabaraTo UIMPIIOIO, HIXK THX, 1110 OyJIM CAaHKI[IOHOBaHI Jiep>kaBoro. /i1 Hporo
XapakTePHUM € TyMaHi3M, IeMOKPaTH3M, 3araJIbHICTh, PIBHICTh Ta CIIPABEIIHBICTS.

BucnoBku

1. ¥ XVI cT. 0CHOBHUM JXepesioM YKpaiHCBKOT0 KpUMiHAJIBHOTO MpaBa OyB JINTOBChKUil
Craryr. [IpuiinsarTs ioro | pemakimii Oyyio 3yMOBICHO HaMaraHHSM 3aKOHOJIABIS MPOBECTH
koaudikalio i 3ampoBaguTH €IMHE JUIA BCi€l fepikaBH 3arajbHE 3eMCHKE IPABO 3 METOI0
3aKpINUTH Ti 3MIHM B CYCHIJIBHHX BiIHOCHHAX, SIKI BiOYJIHCH MPOTATOM APYToi MOJOBHHH
XV—=XVI crer. [puunaamu Buganss 11 peqakiiii ctaiy MocTiHI 3MIHH B CYCIUILHOMY Jai,
Jiep>KaBHil opraHizariii, ekoHOMIuHIN Ta moJiTH4HIN cdepax, a Il penakiii — nosBa y 1569 p.
HOBOI nmepxasu Pedi [TocmonmToi, a TakoXX MOCHJICHHS B IONITHYHOMY Ta €KOHOMIYHOMY
IUIaH1 MAarHaTChKOrO Ta HIISIXETCHKOTO CTAHIB.
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2. Ixepenamu Jlutoscrkoro Craryty Oyim Pycbka [IpaBaa, ykpaiHchke 3BU4a€eBe MpaBo,
Cynebnuk Kasumumpa 1468 p., craryTHi 3eMChKi I'PaMOTH, MiATBEPKYBaJbHI KHI3IBCHKI
IpaMOTH OKPEMHM OOJaCTsIM UM MiCTaM, CEHMOBI ITOCTAHOBH Ta YXBAaJH, CyJOBa IPAKTHKA,
HIMEI[bKE Ta TIIOJIbCHKE TMPaBO. bBIiNbIIICTh KPHUMIHAIBHO-NPABOBHX HOPM JIUTOBCHKOTO
CraryTy IpyHTYBAIHCh HA aBTOXTOHHUX (MICIEBHX) JKepelaX, IMepelyCciM Ha IMPaBOBHX
3BUYAAX YKpPAiHCHKOTO HAapoJy, JUIS 3allOBHEHHS NPOTAlMH y HA3BaHiM NpaBoOBiM mam’sTIii
BUKOPHCTOBYBAJINCH HOPMH 3BHYA€BOTO MPaBa OKPEMHUX YKPATHCHKUX 00IacTei, sIKi BXOIMIN
JIo ckany JINToBchkO-PyChKO1 epxkaBH.

3. Ilicnsa HamioHATBLHO-BU3BOJIBHOT BiHU cepemunu X VII ¢T. o jpxepen yKpaiHChKOTO
KPUMIHAJIFHOTO IIpaBa IOTPIOHO BiAHECTH HOPMATHBHI aKTH, SKi BHJaBaB TI€TbMaH,
['eHepanbHa BiliChKOBa KaHIEMAPIs, MOJKOBHUKH Ta COTHUKH, NPaBOBi 3BWYai, JINTOBCHKHIA
Craryr 1588 p. OcraHHiIi BHKOPHCTOBYBAaBCS CY[UIIMHU SIK Y IOJBCHEKIA, TaK 1 PYCBHKIid
pEelakKIfisx, ajge He UYMHHUMM OynM Ti HOPMH, SIKIi HE BIJIOBIJadM HOBHUM CYCHIJIBHO-
HOJITHYHUM Ta €KOHOMIUHHM pealisM, HaTOMICTh, IO PyCbKOI pelakilii BHOCHINCH 3MiHU Y
3B’SI3KY 3 IEMOKPATH3AIIIEI0 KHUTTS CYCITIIbCTBA.

4. HanioHanbHO-BU3BOJbHA BilfHa Ta collialbHa pEBOJIOLIS ICTOTHO BIUIMHYIM Ha
aKTHBI3allil0 BUKOPHCTaHHS IPABOBUX 3BMYAiB, CIIPSIMOBAHMX Ha JIKBiAAIIO KPIIOCHOTO
Jamy Ta Imepenavdy 3eMil y BIACHICTH TpOMaJ Ta Ko3amnTBa. BojHodac mpaBoBi 3BHYal He
[IOBHHHI OyNH CymepeyuTd YHHHOMY 3aKOHOJABCTBY, MOpANi, €THI, CyCIHUIEHOMY Ta
HOJITUYHOMY JIaly JepkaBu. [IeBHy CBOEpIAHICTH Majlo 3BHUYA€BE MPABO 3aMOPOXKIIB: HOro
HOPMH BHUKOPHCTOBYBAJHCH yCiMa KO3aKaMH, II€PMAaHCHTHO OHOBJIIOBAIHNCH 33 PaXyHOK
MIPAaBOCBIAOMOCTI HOBUX NpUOYINbLIB, BOJHOYAC BOHO He OyJi0 3aMKHEHE JIMIIE B MeXax
3amnopisekoi Cidi, a BIUIMBaJIO Ha MpaBoBuil ycTpiil sk JliBoOGepexHoi, Tak i IIpaBobepexHoi
VYkpainu.
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A. E. Shevchenko, S. V. Kudin. LEGAL SOURCES OF UKRAINIAN CRIMINAL
LAW IN THE XVI-XVIIth CENTURIES

The problem of the article is the diversity of the source base of Ukrainian criminal law in
the sixteenth - seventeenth centuries, and the impact on it of the rules of Ukrainian law of the
previous period, the rules of foreign origin, and other factors of political, socio-economic,
religious and cultural nature. The purpose of the article is to clarify the legal sources of
Ukrainian criminal law in the sixteenth — seventeenth centuries, and to identify their
characteristic features and peculiarities. The research methods used are the methods of
philosophical dialectic, analysis, synthesis, deduction, induction, systemic and structural,
comparative legal, and special legal methods. It is proved that the adoption of the First Edition
of the Lithuanian Statute was due to the legislator's attempt to introduce a common law for the
entire State, the reasons for the publication of the Second Edition were constant changes in
various spheres of society, and the Third Edition was due to the emergence of the new State of
the Commonwealth and the strengthening of the gentry in political and economic terms. It is
found that the sources of the Lithuanian Statute were the Rus' Pravda, Ukrainian customary
law, Casimir's Judicial Code of 1468, statutory zemstvo charters, princely confirmation
charters, Sejm resolutions and rulings, case law, and foreign law. Most of the criminal law
provisions of the Lithuanian Statute were based on the legal customs of the Ukrainian people.
After the national liberation war of the mid-seventeenth century, the sources of law were the
regulations issued by the Hetman, the General Military Chancellery, colonels and centurions,
legal customs, and the Lithuanian Statute of 1588. The author establishes that the latter was
used by judges in both Polish and Ruthenian versions, but those norms that did not correspond
to the new socio-political and economic realities were not valid, while the Ruthenian version
was amended due to the democratization of society. In the second half of the seventeenth
century, the use of legal customs intensified. It is proved that legal customs should not have
contradicted the current legislation, morality, ethics, and the socio-political system of the state.
The customary law of the Cossacks had a certain peculiarity. Its norms were used by all
Cossacks, were constantly updated due to the legal consciousness of newcomers and influenced
the legal system of both the Left Bank and the Right Bank of Ukraine.

Keywords: Ukraine, Ukrainian criminal law, Lithuanian-Russian period, Rzeczpospolita,
Lithuanian-Polish period, genesis, sources of law, customary law, Hetmanate of Ukraine.
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INPABOBE PEI'YJIIOBAHHSI JOMEHHUX IMEH:
€BPONEVCHKUM JOCBIJ

Cmamms npuceésiuena npobiemam npagoeozo pe2ynoganHs OOMEeHHUX IMeH 3 YPaxy8aHHAM
egponeticbko2o 00c8idy. 3okpema, OY10 O0CHIONCEHO EBPONEUCHKULL 00CBI0 NPABOBO2O
Dpezyno8anHss OOMEHHUX IMeH Ma MOXNCIUSICMb 11020 IMIIeMeHmayii 00 3aKoH00ascmed
Vxpainu ma npasosux 3euuais, wo pecnamenmyromo 0ene2y8aHHs OOMEHHUX IMeH 8
VKpaincbkomy ceamenmi mepedci «Inmepnemy. Ilpogedeno o0cna0 3axkoHoOascmea ma
HOPUOUYHOL BPAKMUKU U000 OOMEHHUX IMEH ) KPAiHAX POMAHO-2ePMAHCHKOI Npasosoi cim'i Ha
npuxnadi Himeuuunu ma @panyii. Buseneni npobremu, sKi UHUKAIOMb Y YUX E€EPONEUCLKUX
Kpainax nio uac posenidy oomenuux cnopis. Ilpoananizoeano 3axonooagcmeo Ykpainu uo0o
OOMeHHUX iMeH. 30iliCHeHO NOPIGHATbHULL AHATI3 €8PONELICHKO20 MA HAYIOHATLHO2O NPABOBO2O
DecyNio8aHHss OOMEHHUX IMeH ma 3aNnponoOHO8AHO MemoOU BOOCKOHANEHHS 34 PAXYHOK
€gponeticoko2o 00c¢sidy. Busenieno neoOXiomicms po3pobumu Mexanizmu 3axucmy MAauHO80i
yinnocmi OomeHnux imeH. 3anpononosana peyenyis okpemux nopm Koodexcy nowmogozo ma
enekmpoHHoz2o 36’a3ky Kooexcy immenexmyanvnoi enacnocmi @panyii. Pexomendosaro
Peecmp domeny.UA cninvHo 3 aominicmpamopamu ma peecmpamopamu. pospooumu npoyeoypy
0715 3anobicants nepeoavi npas Ha OOMeHHe M st nPOmsA2oM Nepiody po3eisdy cy008020 CHOPY,
Ha kwimanm 30iticnenns sanucy « DISPUTEy (cnip) y HimeybKomy HAYIOHATbHOMY OOMEHI
6epxHbo2o pisna .DE. YV pasi eunuxnenHs cK1aOHOWI8 Ni0 4ac SupiuleHHs: OOMEHHUX CHOpIs,
AKI  00YMOGIeH] HedOCMAmHbOI0 PO3POOKOI 3AKOHO0A840i 0a3u, HAYIOHATLHUM CYOaM
NPONOHYEMBCS BUKOPUCTIOBYBATNU PILUEHHS THO3EMHUX CYOOBUX YCTNAHOB K 0JICEPEeNo Ni3HAHHA.
Ompumani  pe3yrbmamu  HAOAIOMb  MONCIUGICMb  YOOCKOHANUMU  NPABOGe  PecyNI08AHHS
OOMEHHUX iMeH Ha pIeHi HAYIOHATLHO20 3AKOHOOABCMEA, 10pUOUYHOI NPAKMUKYU Ma 368U4aAis
01108020 0bopomy 8 mepedici «lnmepremy.

3a pesynemamamu OocniodicenHs, 3anpONOHOBAHO pPO3POOUMU CReyianbHull 3aKoH Hpo
Oomenni imena 8 YKpaini, ukopucmaeui iHozemuull 00csio. Ompumani pe3yrbmamu Haoaiomy
MOIHCTUBICTNG YOOCKOHATUMU NPABOGe Pe2yNI08aHHI OOMEHHUX IMeH HA PiBHI HAYIOHATLHO20
3aKOHO0ABCEA.
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OOMEHHUX IMeH, €8PONeUCbKUll 00C8i0, mepedca «InmepHemy, 10OPUOUYHA NPAKMUKA, CYO08d
Npakmuxa, PpoMAaHo-2epMAHCbKA Npagosa CiM’s, OOMEHHi Chnopu, peecmp OOMeH),
AOMIHICIPAMOp OOMEHY, PeECIPAmop OOMeHy, HeMmunogi 00 ’exmu, 00 €Kmu YUSITbHUX NPAs.

IMocTtanoBKka mpobiemMu Ta ii akTyadbHicThb. [[po0nemMarnka paBoOBOTO PETyIIOBAHHS
JOMEHHUX iMeH B IHTepHeTi, oOyMoOBIeHa SIK X TEXHIYHUMU OCOOJUBOCTSIMH, TaK 1
HEJONYTICTIO 3aKoHOJaBcTBAa B Lill cdepi. Ha croromui yHipiKoBaHMX MiAXOIIB HIOAO
BHU3HAYCHHS TPaBOTO PEKMMY JOMEHHHX iMEeH He icHye. JlOMeHHI iMEHa € HETHITOBHMH
00’€eKTamMH, 10 MAIOTh BIpTyaJIbHUM, YHIKaIbHUH, TPAHCKOPAOHHUH Xapakrep. [IpakTiHaHOro
3HAa4YeHHs NPaBOBE PETYINIOBAHHS JOMEHHUX iMEH HalOyBae B pa3i BUHHUKHEHHS KOH(QJIIIKTIB
MDK HHUMH Ta IHIIUMH 00’€KTaMM IUBUIBPHMX IpaB. XOdYa 3HAYHA KUIBKICTh KOH(IIKTIB
BUPIIIYEThCS B Mepexi «[HTepHeT» 3a JAONMOMOTO 3BEPHEHHS 10 YHI(QIKOBAHO! TMOJITHKH
BupimeHHs gomeHHux cropis UDRP abo 11 Bapiariii, apOiTpaskHi Ipoueaypu He 3aBKAH €
e(pEeKTUBHUMH, 10 0OYMOBIIOE HEOOXIHICTh 3BEPHEHHS 10 CyLy. MiXHapoAHE 3aKOHOJABCTBO
IOZI0 JOMEHHHX iMeH SK TakuX (MiKHApOJHI YroJu, KOHBEHIi, nupektuBu €C TOIIO)
BIJICYTHE, TOXI SK TPaBOBE PETYJIIOBaHHS JOMEHHHX IMEH Ha PiBHI 3aKOHOJIABCTBA KOXKHOL
KpaiHu MOKe 3HAYHO PI3HUTHCS. 3a TaKMX 00CTaBUH OCOOIHMBOTO 3HAYCHHs HAOyBa€ BHBYCHHS
1HO3EMHOTO JOCBiJly IIOJ0 INPABOBOTO PETYJIOBaHHS NOMEHHUX IMEH Ta JOCHTIIKEHHS
MO>KJIMBOCTI HOr0 IMILJIEMEHTALlI] B HAI[lOHAJIbHE 3aKOHOJABCTBO.

AHaJi3 ocTaHHIX AocjigkeHb i myOuikamiii. Psn HaykoBIIB Ta NMpaKTHKIB, 30KpeMa
. boiiko, B. boutna6, H. bynar, H. T'opo6ets, B. I'puraii, A. dinyk, M. lonoros, K. 3epos,
A. Komunenp, O. Kopmakosa, O. Koxanosceka, O. Kicine, O. Kyminiu, I'. JleGenesa,
O. Ilixypenp, O. Cxkasko, Jorg Dittrich, T. Korman Ta iHmi, mpucBSdyBagd cBoi mpari
JIOCTT/DKEHHIO PI3HUX AacCIeKTiB MPaBOBITHOCHH MIOJO0 NOMEHHUX iMeH. OJHaK UM psj
MUTaHb MO0 MPAaBOBOTO PETYIIOBAHHS JOMEHHUX iMEH MOTPEOYIOTh JONATKOBOTO PETEIHHOTO
JOCTiIKeHHs Ta aHanizy. Ha cporogHi HaiioHajbHE 3aKOHOAABCTBO HIOAO JTOMEHHUX 1IMEH
3aJIMIIAETHCS HEZIOCKOHAINM, a TOMY BUBYEHHS €BPOIEHCHKOTO JJOCBITy MPaBOBOTO PETYIIOBAHHS
JIOMEHHUX iMEH Ta MOXIIMBOCTI HOTO 3all03MYEHHS HE BTPaya€e CBOET aKTya bHOCTI.

Meto10 cTaTTi € BU3HAYCHHS HANpSMIB YIOCKOHAJCHHS IIPaBOBOTO PETYIIOBAHHSI
JOMEHHUX IMEH 3 ypaxyBaHHAM €BPONeHchKoro AocBiay (Ha npukiaaai Himeuuunu 1 @panii)
Ta MOXIIMBOCTI KWOTO 3allO3WYEHHS O HAliOHAJILHOTO 3aKOHOAAaBCTBA. J[s mocsSTHEHHs
MOCTaBJICHOT METH BUPIMIYIOTECA TakKi 3@60aHHA: JOCIIJUTA TIPABOBE PETYIIOBAHHS
JIOMEHHUX IMeH y Kpainax Himeuuwmnu ta ®@paHiii (Jpkepena mpaBa, IOPUAHYHY Ta CYAOBY
MPAKTHUKY), BUCBITIMTH NpOOJEMHI acleKTH MNpaBOro PeryjlioBaHHA JOMEHHHMX IMEH B
VYkpaiHi Ta 3anpONOHYBAaTH METO/H iX MOJIONAHHS 32 PAXYHOK €BPOMEHUCHKOTO JIOCBITY.

Buxnax ocHoBHOro marepiajy. [l HOCATHEHHSI ITOCTaBJICHOI METH Ta BUPIMICHHS
BKa3aHUX 3aBJaHb MPOBEIEMO aHalli3 IMPAaBOBOTO PETYNIOBAaHHS IOMECHHHUX IMEH y KpaiHax
pOMaHO-TepMaHChKOi paBoBoi ciM’1, 30kpema Himeuunnu 1 Opanuii.

Ilpasose peecymiosanns Oomennux imen y Himeuyuni. lloTpiOHO 3a3HAuUWTH, IO B
Himeuunni koaudikoBaHe 3aKOHOJIABCTBO 3 MPHUBOJY JOMEHHHUX IMEH, SK TAaKHUX, BIJICYTHE.
[Ilo cToCyeThCsl MPABOBOTO CTATycy AOMEHHHMX iMeH, DenepanbHUil KOHCTHUTYIIHHHNA Cya
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HiMeyunHm 3ayBakuB, IO BOJIOUICIF IOMEHHOTO iIMEHI HE OTPHUMYE Hi MpaBa BIACHOCTI Ha
[0 IHTEpPHET-aJipecy, Hi Oyab-AKOTO IHIIOrO BUKJIKOYHOrO IpaBa Ha jJoMeH. HaromicTh y
MeXax B3a€MHHMX 3000B’s3aHb CTOpiH 3a MarepialbHi BUIUIATH, IO 3IIHCHIOIOTHCS Ha
kopucts DENIC e.G. (peectpaTropa HaIliOHAIFHOTO AOMEHY BEPXHBOTO PiBHS), BONOMALICIH
JIOMEHHOTO IMEHI OTPUMY€ TPaBO BUKOPHUCTOBYBATH JUIs cBOe€l IP-anpecu meBHHI TOMeEH,
TOOTO Hif0Ye i BU3HAYCHE BIAMOBITHO IO KOHTPAKTy MPaBO HA HOTO BHKOpHUCTaHHA. Take
MPaBO BUKOPUCTAHHs MpEACTaBiIsie MAWHOBY LIHHICTh, 3aXHIIeHy 3aKoHOM [1]. OcKibKU B
cynoBiit mpaktuiii demepadbHOr0 KOHCTUTYIIHHOTO CYAy IIiJI BIACHICTIO BiATIOBITHO IO
cT. 14 OCHOBHOTO 3aKOHY PO3yMIIOTh TaK0K OOPTOBi 3000B’sI3aHHS, BU3HAYCHI KOHTPAKTaMH,
Cya KBami(ikyBaB BH3HaYCHE KOHTPAKTOM MPABO KOPHUCTYBAHHS JOMEHOM SIK KOHCTHTYIIITHO
3aXMIIEHY BIACHICTb. [/ aHadi3y 3a3HAUEHOro pillleHHs Ba)XIMBO 3yIMUHUTHCS Ha PO3yMiHHI
nosnoxkeHb OCHOBHOTO 3akoHY Himeuuwnu 1mono mpasa BiacHocTi. Tak, 3a ct. 14 KoHcturymii
®eneparuBHoi PecryOnmikn HiMeuunHH mpaBo BIACHOCTI TapaHTyeThcs. BomHodac 3MicT Ta
JIMITH TaKHX TpaB BH3HA4YarOThCsl 3akoHaMu [2]. ITOHATTS BiIacHOCTI B po3yMiHHI cT. 14
OCHOBHOTO 3aKOHY HE iJJEeHTUYHE MOHATTIO BJIACHOCTI B IMBUIBHOMY IIpaBi, A€ MiA HUM
po3yMmiroTh Jumie ¢izuyuHi 00’ ekTH. KoHCTUTYIIHHMI 3aXUCT MpaBa BIACHOCTI HOIMIHPIOETHCS
Ha BCl MaifHOBI IpaBa, 3aCHOBAHI SIK Ha MPUBATHOMY, TaK 1 Ha IyOJiYHOMY IpaBi, 30KpeMa
Taki MPUBaTHI MpaBa, K PEUOBi MpaBa, aBTOPCHKI MpaBa Ta iHTepHeT-goMenu [3]. Orxe, 3
pimennss ®enepansHoro KonctutyuiitHoro cyay HimewumHu BOauaeTbes, 1O NpaBO Ha
JOMEHHE iM’Sl pO3YyMIIOTh SIK IPaBO KOPHCTYBAaHHS, Ha SKE IOIIMPIOIOTHCS KOHCTUTYIHHI
rapaHTil 3aXUCTYy, mependadeHi sl MpaBa BIACHOCTI.

[1ig yac BUpilIeHHS CHOPIB 100 TOMEHHUX IMEH Y HalllOHAJIbHUX CyJIaX 3aCTOCOBY€EThCS
BHYTpIilIHE MpaBo. OCKINBKM CIEIiaJbHOTO 3aKOHOJABCTBA IIOAO JAOMEHHHX IMEH Y
HimeuunHi He icHye, U peryJIIOBaHHS JOMEHHUX CIIOPiB 3aCTOCOBYIOTBCS 3arajbHi HOPMHU
[IUBITFHOTO TIpaBa. 30KpeMa, CIIOpH, TTOB’s3aHi 13 3aXBaTOM JIOMEHIB, PO3IIISAIA0Th BiIIOBITHO
no 3akoHy HiMmewuwHu mpo ToBapHi 3Haku 1995 poky, a Takox moJsiokeHHs [[UBiIBHOTO
kozaekcy Himeuunnu (BGB), 1m0 3axuiiaioTe npaBo Ha HaliMeHyBaHHS 0COOU.

IIpobnaemaTuka BupilICHHS NOMEHHUX crHopiB y HimeuuwmHi, sk 1 B IHIMKX KpaiHax
nepeayciM 00yMOBJIEHA HETUIIOBICTIO IOMEHHUX iMeH. Tak, 3aBJSKH YHIKaIbHOCTI TOMEHHHUX
IMEH B IHTEpHETI BUHHKAIOTH CITOPH 100 MPaB Ha PEECTPAIlit0 Ta BUKOPUCTAHHS IOMEHHOTO
iMeH1 y BUNIaJIKy, KOJIM Pi3Hi IOpUANYHI YM Pi3u4HI 0cOOU MalOTh OJHAKOBI HaliMEHYBaHHS.

VY ropucnpyneHuii iCHytTh pi3Hi MOMISIAM Ha 110 npobiiemy. OIUH MOJSTaE B YiTKOMY
JOTPUMAaHHI MPHUHIMITY TPIOPUTETY MPaB BOJIOALNBI PAHIIIE 3apeecTPOBAHOTO JOMEHHOTO
iMeHi. Jlpyruil miaxij MpONOHYE TaK 3BaHE CIIJIbHE BUKOPHCTaHHS CHIPHUX JOMEHIB, 3a
SIKOTO TIMEPIIOCIIaHHS BeJe 3i CIUIBHOTO BeOCaWTy Ha OKpemi BeOCATH YHMOBHOBa)KCHUX
0ci0, abo CTBOpEHHs A KOKHOI CTOPOHH OKpeMHX cyOmomMeHiB. OOuaBa BapiaHTH Jpyroro
miaXoty MOTJH O 3a0€3MeYnTH OTHAKOBI MpaBa JuIs 000X HOCIiB iMEHI, OJIHAK 3yMOBIIOBAIU O
BeJIMYE3HI POOJIEMH y TPAKTHYHOMY 3aCTOCYBaHHI [4].

Boanouac cynoBa mpaktuka iae Oinbin BuBaxkeHo. Tak, 2001 poky Buiium 3emenbsHuM
cynoM MroHxeHa OyJio PO3IIISHYTO CIpaBy MpO BUKOPUCTAHHS B IHTEPHETI IOMEHHOTO iMeHi
«sell.de». ITosuBau — Deutsche Shell GmbH, € n04ipHEOK KOMITaHIEI BCECBITHBO BiAOMOL
HadToBOoi kommaHii Shell, mo e BosoxiabiieM IBOX cioBecHHX 3HakiB «SHELL» (omuH
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3apeecTpOBaHUi, 30KpeMa JUIsl BCiX BHIIB HanbHOTO, 3 31.03.1955, iHmMiA — A1 IMHAPOKOTO
cnektpa nociyr, 3 02.04.1979), ockapKuB 10 CyAy peecTpallio CipHOro JOMEHHOTO IMEHI 3a
BignoBigaueM — (izuuHor0 ocoboro Anapeacom Lllemnmom. Y cBoeMy pillleHHi Cy[ 3a3HAYMB
PO TIPIOPUTET 3aXUCTy TOBAPHUX 3HAKIB 3a 4. 5 ¢T. 15 3akoHy Mpo TOBapHi 3HAKH Ta iHIII
TOPTOBEJIbHI MapKH HAJ 3aXHUCTOM TIpaBa Ha iM’s BIAMOBIAHO 10 cT. 12 [uBibHOTO KOJIEKCY
Himeuyunnu. Kpim Toro, cyn IIHIIOB BUCHOBKY, IO, SIK MPABWIIO, 32 HASBHOCTI KOH(IIIKTY
iHTepeciB Ha OJHE i Te caMe iM’S 3aCTOCOBYETHhCS MPHUHIIMII MPIOPUTETY 3a 0c000I0, IO
paminie 3apeecTpyBasia foMeH. OfHAK y IIii CIpaBi iHTepecH CTOpPiH MalM TaKy pi3Hy Bary,
110, SIK BUHATOK, IPAaBUIIO MIPiOpUTETY MOKe OyTH He goTpruMano. Cyq 3a3Ha4MB, 110 MIBUALIE
KOpHUCTyBadi [HTepHETY 0UiKyBaTHMYTh iH(pOpMariro moxo kommanii Deutsche Shell GmbH y
InTepHeTi, KONMM 3BEpTAlOTBCS JO JOMEHHOro imeHi «sell.de», Hix poandi Biamosizaua
IIyKaTUMYTh Ha IIbOMY CaiTi IPUBATHY JOMAIIHIO CTOPIHKY OCTaHHBOTO, @ TOMY BiIOBigady
MOTPIOHO JI0JaTH BiIMIHHE JONIOBHEHHS JI0 cBo€l IHTepHET aapecu. KpiM Toro, HeoaHOpiTHA
rpyla CHOXKHBaviB HE MOKE OYTH JIETKO TOBIIOMIICHA MPO IHIIE MICIS PO3TAIyBaHHS CalTy
Deutsche Shell GmbH, Hix y nomeni «sell.de», Toxmi sk BiAmoBimady 3HAYHO JIETIIE
HOBIJOMHUTH PO OTHOPIAHY TpYILy 3alliKaBICHUX y HOT0 AOMAIIHIH CTOpiHII KOPUCTYBadiB
po 3MiHy [HTepHeT aapecu [5].

Omxe, cyow, Xoda W 3aCTOCOBYIOTh IIPHHIUII MPIOPUTETY MEPIIOCTI peecTparii
JIOMEHHOTO iMEHi, OfHAaK MiJ 4ac BUPIIIEHHsS CIOpY 3BEpTalOTh yBary W Ha iHmi Qakropy,
TaKi sIK MePEeBAKHUH CTaTyC JOMEHHOTO iMEHi Ta iHTepEeCH IIEBHUX COIIaJIbBHAX TPYII.

Ilpasose peeynosanns oomennux imen y @panyii. Ha Bimminy Bix HiMmeuunnu y ®paniii
OKpeMi TOJIOKEHHS 010 JOMEHHHX IMEH BTiJICHI B KOJH(iKOBAaHOMY 3aKOHOAABCTBI. Tak, y
Kopmekci momroBoro Ta €IEKTPOHHOTO 3B’A3Ky BH3HAUYAIOTHCS 3acafy aAMIHICTpyBaHHS
JIOMEHAMH BEPXHBOTO pIiBHS B CHCTEMi aJlpecallii iHTepHET-JOMEHIB, IO BiJIOBIJAIOTh
HAI[IOHATBHUM KoJlaM KpaiH a0o yacThHam ii TepuTOopii, peryNOeThCs MOPSAIOK PO3MOAITY
JIOMEHHUX IMEH, 3aKpIILIIOIOTHCS BUMOTH JIO PEECTPATOPIB 1 PEECTPAHTIB JTOMEHHUX iIMEH.
Po3nomin moMEHHHX IMEH 3IIHCHIOETBCS peecTpaliiHUMU odicaMu uepe3 peecTpalliifHi
Bigninu (peectpaTtopiB). BogHouac BukOHAaHHS iX Micii He Hajgae Hi THM, Hi IHIIMM IpaB
IHTENIEKTYyallbHOI BJIACHOCTI IIOJO JOMEHHHX iMeH. PeecTpaTopn akpeaMTyrOThcs uepes
peecTpariiiHuid oic BiIITOBIAHOTO IOMEHY BEpXHBOIO PIBHS BIATIOBITHO JI0 HETUCKPUMIHAIIHHIX
Ta TPO30PUX TpaBWi, MIO TaAPAHTYIOTh TMOBary 0 CBOOOAM CHIJIKYBaHHA, CBOOOIU
HiANPUEMHUIITBA Ta IPaB IHTENEKTyalnbHOI BIacHOCTI. 31 cBOro OOKy peecTpamiiHi odicH, ki
aJIMiHICTPYIOTh JIOMEHH, IO Bi/IMOBiAAalOTh HAIIOHAIFHUM KojaaM KpaiH abo 4actuHaMm ii
TEPUTOPIi, TPU3HAYAIOTECA MIHICTPOM, BIJTOBITAILHUM 3a €JICKTPOHHI KOMYHIKAIii, Mics
nyOMiYHUX KOHCYJIBTAIll CBOIM yKa30M CTPOKOM Ha 5 POKIB, SIKUM MO)ke OyTH HPOJOBXKEHO
Ha Takuil camuil TepMiH. JIOMEHHI iMEHa MPU3HAYAIOTHCS HA OOMEXEHUH 1 MOHOBIIOBAHUI
NepioJ1 3assBHUKY, KWW TEPIIMM HAJCUIAB CBil 3alMT Ha MiJICTaBi 3asiBM OCTAHHBOT'O Ta TiJI
foro BiANoBinaNbHICTh. [IpHcBOEHE Ta AificHE NTOMEHHE IM’S He MoOXke OyTH TpeMETOM
HOBOT'O 3alUTy Ha peecTpailito. PeecTpaTtopy 3MIHCHIOIOTH CBOKO MISUTBHICT TiJ] HATJISIOM
peectpauiiHoro odicy, mo ix akpeautysaB. [lopymeHas Bumor Kojaexcy momroBoro Ta
SJICKTPOHHOTO 3B’SI3Ky MOXE TPU3BECTH JIO aHYJIOBaHHs akpenurtaiii. Peectpamiitauii odic
Ta PEECTPATOPH 30MPAIOTh IEPCOHABHI JIaH1 00 BOJIOAIIBINE JOMEHHHX iMeH ((Di3MUHUX i
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FOPUIMYHKX 0Ci0) Ta HECYTh BINOBITAIBHICTh 32 OOPOOJICHHS TaKWUX JAaHUX BiIIOBIIHO IO
3aKkoHy. Y pa3i HaJaHHs HETOYHHUX JAaHUX i3 OOKY BOJIOJUIBI JOMEHHOTO IMEHI, OCTAHHE MOXE
OyTH BHIAJIEHO 3 peecTpy. Y JOMEHaX BEpPXHIX PiBHIB 3allUTATH PEECTPALlil0 JOMEHHOTO iMeHi
MOXYTh JiIe (i3uuHi 0cOOH, 10 MPOXKHUBAIOTh Ha TepuTopii €Bpomelickkoro Coro3y, abo
OpUANYHI 0cOOHW, IO MAarTh 3apeecTpoBaHUN odic abo TroJIOBHE MPEICTABHHUIITBO Ha
TepuTOpii OonHi€l 3 nepxkaB-wicHiB €Bponetickkoro Corozy. HopMmaTuBHE 3aKpilUIeHHS
MOJI0KEHbB II0JI0 JOMEHHHX IMCH Biirpae BaXIMBE 3HAYCHHS IS BPETYJIIOBAHHS JOMEHHHUX
criopiB. Taxk, BimnmoBigHo 10 cT. L. 45-2 Konekcy momToOBOro Ta €IeKTPOHHOTO 3B’SI3KY Y
peectpariii a00 MOHOBJIICHHI JOMEHHHMX IMEH MOXe OyTH BIJIMOBJICHO a00 OCTaHHI MOXYTh
OyTH BHJANCHI, SKIIO0 JOMEHHE IM’s: CXHIBHE IO MiJPUBY IPOMAICHKOTO MOPSIKY, JOOPOi
MopaJli 4M Impas, rapaHToBaHuX KoHCTHUTYMLi€l0 a00 3aKOHOM; CXWJIbHE JIO0 MOPYLICHHS MpaB
IHTEJIEKTyaJIbHOI BIACHOCTI a00 MpaB OCOOMCTOCTI, SIKIIO 3asBHUK HE JOBOJIUTH HASBHICTD Y
HBOTO 3aKOHHOTO iHTepecy Ta JOOPOCOBICHOCTI; 1IGHTHYHI 4M IMOB’si3aHi 3 DpaHITy3bKOI0
Pecmy0Giikoro, TepUTOPIaAIBHOIO TPOMAJIO0 a00 ITPYIIOI TEPUTOPIATLHUX TPOMA/, HAIlIOHATLHOK
YHM MICLIEBOIO JIEPKABHOIO YCTAHOBOIO YW CIYkKO000, 32 BUHATKOM BHUIAJKIB, KOJIU 3aBHUK
JIEMOHCTPY€E 3aKOHHHH 1HTEepec Ta IOOPOCOBICHICTh. Y pa3i HeJOTPHUMAaHHS BUMOT, TIepea0aueHuX
y MoJIokeHHsX CT. L. 45-2 Kojiekcy momToBoro ta eeKTpOHHOTO 3B’ 53Ky, 3allikaBjieHa ocoba
MOJKE BHMAraTH BiJl KOMIIETEHTHOTO PEECTPaLiiHOTrO odicy BHOATUTH ab0 MepeiaTH CIipHe
JOMEHHE iM’s. PimeHHs 3 1IbOro NpHUHMAaEThCS BIOPOJOBXK 2 MICAIIB, BiANOBITHO 10
BHYTPIIIHIX TPaBWJI, 3aTBEPKCHUX HAKAa30M MIiHICTpa, BIIMOBINAIBHOTO 3a EJIEKTPOHHI
KOMYHIKaIlii, 10 MOXYTh Nepe0ayaT BUPIMICHHS CIIOPIB i3 3alydeHHIM CTOPOHHIX apOiTpiB.
Pimenns ogicy moxke OyTH ockap>keHo 10 cyay [6].

O®pannysbka acomianist [HTepaeT koonepaiii (AFNIC) Hagae Qi3nuyHUM Ta FOPUAMIHIM
0cobaM JIOCTYI J0 JBOX IT03aCyJOBHX MpOLEAyp inter partes JUIs BUPIIIECHHS CIIOPIB:
npoueaypa SYRELI ta mpouemypa PARL EXPERT. IIpomnenypa SYRELI mnepenbauae
BUPIIIEHHS CIIOPY KOJIETi€r0, 10 CKIamaeThes 3 ekcreptiB Afnic [7]. [lopsn i3 mpoueayporo
SYRELI, Ha BukoHaHHs noJioxkeHb cT. [45-6 Konekcy momToBoro Ta eneKTpOHHOTO 3B’ SI3KY
Afnic 30008B’s13aHa 3a0e30eUUTH TPOLIEAYPY BUPIMIEHHS CHOPIB, sIKa nepeadavae BTpydIaHHs
TPETiX CTOPIH y NapTHEPCTBI 3 ApOITpaXHUM IICHTPOM TOCEpPEeIHUITBA BcecBiTHROT
opranizauii iHTenekryanpHoi BiacHocTi (Llentp BOIB) [8]. PimenHs, yxBajeHi B pamkax
M03acyZ0BUX MPOIEAYP, MOXKYTh OyTH OCKapKeHi 10 cyay. Tak, 5 yepsHs 2019 poky Toprosa
nanata KacauiiHoro uuBiIbHOTO CyAy 3alULIMIIA B CUJIl pillleHHs, yxBajieHe 14 6epe3ns 2017
poky BepcanscbkuM anensiiitHuM cyioM y criopi Mixk kommnaniero Dataxy Ta genapTaMeHTOM
Cona Ta Jlyapu momo mopymieHHs npaB Ha TOPrOBENbHY MapKy Ta Iepenadi JOMEHHUX iMeH
[9]. Cynamu Oyno BcTaHoBieHO, o 7 yepBHsA 2004 poky Dataxy 3apeecTpyBania JOMEHHi
iMeHa saone-et-loire.fr Ta saoneetloire.fr (3 2012 poky peecTpalliro moHOBIEHO), a 2012 poky,
3ape3epByBana qoMeHHe iM’s sadne-et-loire.fr. Komu 2004 poky Jdenaprament CoHa i Jlyapa
(Hamam — JlemapTamMeHT) 1Mo/iaB 3aluT Ha PEECTPAIli0 KITbKOX JIOMEHHUX iIMEH Yy JoMeHi fr, To
CTOCOBHO JIBOX iMeH — saone-et-loire.fr, saoneetloire.fr Oyyo BimMOBIECHO uyepe3 MoOmEpeTHE
pesepByBaHHA 3a koMmaHiero Dataxy. 2011 poky memapTamMeHT 3apeecTpyBaB HamiB(irypaisHuUii
3HaK (3HaK, 0 CKJIANAETHCS 31 CIIOBECHOTO TEPMiHA Ta MAITIOHKA, SIKi IOEJHAH] B OJHE IIiJie —
npuMitka aBTopa) Sadne-et-Loire Le Département. 2012 poxy J[emapTameHT Hazicias
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npeTeHsiro a0 Dataxy 3 BUMOTOIO IiepeJaTd oMy TpH CIipHI JOMEHHI iM’s: saone-et-loire.ft,
saoneetloire.fr Ta sadne-et-loire.fr, ane ocTaHHil BiIMOBUBCA. YHACTIIOK bOTO JlenapraMeHT
3BepHyBcst 10 AFNIC B pamkax mporenypu BperyintoBaHHs BupinreHHs cropiB SYRELIL
Koneria excneptiB y nepenaui JlemaprameHTy HOMEHHHX iMeH saoneetloire.fr Ta saone-et-
loire.fr BimMoBwMIIa, alle 3aJJOBOJIGHWIIA 3aIUT HA Tiepeady 3asBHUKY JJOMEHHOTO iMeHi sadne-
et-loire.fr. He mnoromkyrounce i3 mnpuitHatuM AFNIC pimieHHsM 1oA0 mepenadi 1o
JieTapTaMeHTy JOMEHHOTO iMeHi sadne-et-loire, Dataxy ockapxuB #oro mo cymy. 3i cBOro
0oky memaprameHT Sadne et Loire mpocus cyx minreepautu pimenass AFNIC mpo mepenagy
JIOMEHHOTO iMeHi sadne-et-loire.fr Ta B 3ycTpiuHOMY M030Bi TaKOX MPOCUB NEPEAATH JOMEHHI
iMeHa saoneetloire.fr Ta saone-et-loire.fr Ha CBOIO KOPHCTh, a TAKOX CTATHYTH BiJIIIKOTyBaHHS
KoM, 3aBaaHoi 3 6oky Dataxy. 22 xoBtHst 2015 poxky HanTeppchkuii cynoBuii TpuOyHa
YXBaJIMB PIllICHHA, BiJIOBITHO JIO SKOTO BHKOPHUCTaHHSA JIOMEHHOTO iMeHi sadne-et-loire 3
0oky xommanii Dataxy BH3HAHO MOPYIIECHHSM IIPaB HA TOPrOBENbHY MapKy sadne-et-luire LE
DEPARTMENT. Kpim Toro, cya, 30KkpeMa, 3aHIINB y cuiIi pimeHHs Afnic mpo nepenauy
JIOMEHHOTO iMeHi sadne-et-loire Ha kopucTh nemapTamenTy Cona Ta Jlyapi, aHyIItOBaB JBa
pitrenns AFNIC mono nomeHHux iMeH saoneetloire.fr Ta saone-et-loire.fr, Haka3aB nmepenatu
JIOMeHHI iMeHa sadne-et-loire.fr, saone-et-loire.fr Ta saoneetloire.fr Ha KOpHUCTh TemapTaMeHTy
Comna i Jlyapu. Cyn takox 3000B’s13aB kommaHito Dataxy Buruiatutu aenaprameHTy CoHa Ta
Jlyapu 3 000 eBpo KoMmmeHcamii 3a IIKOXYy, 3aBJaHy BHACIiJOK MOPYIIEHHA IpaB Ha
ToproBeibHY Mapky Ta 5 000 eBpo momaTkoBux 30UTKiB. 14 Oepe3ns 2017 poky anensmidHui
cyn Bepcans, 3anumarouu B CHJIi 3a3HaueHe pilllCHHS, BCTAHOBHUB, 10 koMmmaHii Dataxy He
BJIAJIOCH TIPOJIEMOHCTPYBATH HASBHICTh 3aKOHHOTO 1HTEpPECY CTOCOBHO JIOMEHHOTO iMEHi
saOne-et-loire.fr y posyminni crarti R.45-2-20 Kozekcy mMomToBOro Ta eJIeKTPOHHOTO
3B’s13Ky. KpiM TOro, cTOCOBHO OCKap»KyBaHOTO JIOMEHHOTO iMeHi Cyj 3BEpHYB yBary Ha Te,
10 B TOProBeJbHIN Maplli, He3BaXKarouu Ha 0Opa3Hi eJIeMEHTH, CJIOBECHI eJIeMEeHTH sadne-ct-
luire LE DEPARTMENT 36epirators BiIMiTHy aBTOHOMHY ()YHKI[i0, OCKIJIBKH BiAPi3HSIOTH
nenaprameHT CoHa i Jlyapm Bijg iHImmMX MicueBUX opraniB Biamu. Cya 3ayBaXuB, IO
MOCIYTH, IPOMOHOBaHI KoMmaHiero Dataxy (pekiiama B iHTepHETI, T€ONOCHIIaHHS B IHTEPHETI,
nepconanizaniss URL-anpec, po3moBCIOKEHHS OTOJIONICHh T HOBWH) TOIIOHI 0 THX, PO
SK1 WIEeThCs y 3asBIli HA TOPTOBEJIbHY MapKy. 3 Oy Ha 1ie 0yJio 3p0o0JIeHO BUCHOBOK, IO
BIZITBOPEHHs Ha3BU sadne et loire y Mexax JOMEHHOro iMeHi sadne-et-loire.fr y moegHaHHi 3
IIEHTHYHICTIO YM TOHIOHICTIO TOCIYT, BIPOTiNHO, CTBOPUTH PH3HMK IUIyTAHWHH JUIS
CEPEIHBOCTATUCTUYHOTO YBAXKHOTO Ta J00pe MpoiH(GOPMOBAHOTO CIIOKHBAa4Ya MIOAO
MOXOJ[KCHHS MTOCITYT, IO MPOTIOHYIOTHCS ITiJl TBOMA Ha3BaMM, Y BUTJISL Bapiallii Mapku, sika
HayexuTh AenapramedTy Cona Ta Jlyapu. CyJ KOHCTaTyBaB, IO CYAOM MepInoi IHCTaHIIi
MPAaBUIBLHO BCTAHOBJICHO MOPYIIEHHS MpaB Ha TOPrOBENbHY MapKy, a TOMY 3aJUIIUB y CHII
pimenas AFNIC mpo mepenady CHipHOTO JOMEHHOTO iMEHI Ha KOPHCTH ICTapTaMeHTY.
3 mpuBOAy JOOMEHHHX iMeH saoneetloire.fr Ta saone-et-loire.fr, cyx, i3 mocuiaaHHAIM Ha
ct. L. 45-2.30 Kozekcy momTOBOTO Ta €IEKTPOHHOTO 3B’SA3KY, HAramaB, IO PEECTPALlis
JIOMEHHOTO 1MEHi iICHTHYHOTO 200 TMOB’S3aHOTO 3 HA3BOIO MICIIEBOTO OpraHy, MOXKe OyTH
BUIIPaBJaHE 3a HASBHOCTI JBOX CYKYIMHHMX YMOB: HAasBHOCTI 3aKOHHOTO iHTepecy Ta
nobpocoBicHOCTI. BogHOYAac OyIi0 3a3Ha4YeHO, 110 HABITH SKIMO MPUITYCTUTH JOOPOCOBICHICTh
IIOJI0 PeECTpallii OCKapKyBaHUX JOMEHHUX IMEH, 3aKOHHHUU 1HTEpeC 1010 Ha3B TEPUTOPiabHOL
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rpomagu Cona Ta Jlyapa y kommanii Dataxy BiacyTHiil. BpaxoByroum Te, mo KOMMaHis
Dataxy He migTBepAMIa HAsBHICTh 3aKOHHUX 1HTEPECIB MIOA0 TOMEHHUX iIMEH y 3Ha4CHHI CT.
L. 45-2.30 Kojekcy mOImTOBOrO Ta €IEKTPOHHOTO 3B’ SI3Ky, CYJl BUPIIIKB, IO JJOMCHHI iIMEHA
saoneetloire.fr Ta saone-et-loire.fr BapTo mepeaaTH Ha KOPUCTH JEMApPTaMEHTY, CKacyBaBILIU
pimenns AFNIC [10].

3anosuuenns esponeticokoeo docsidy. IlpaBoBe perynmoBaHHS JOMEHHHX IMEH B YKpaiHi
€ HenockoHauM. KoaudikoBaHe 3aKOHOJABCTBO MICTHTh PO3PI3HEHI Ta MOOJAMHOKI HOPMH,
0 y CBOIA CYKYIHOCTI HE CTBOPIOIOTH IPABOBOTO PEXHMY IOMEHHHMX Ta, BiAIMOBIIHO,
MIOBHOIO MIPOIO HE PETYIIOIOThH MTPABOBITHOCHHH, III0 BUHUKAIOTH 13 TIPUBOY JJOMEHHUX IMCH
B iHTepHeTi. HopMu L{uBinbHOTO KOmekcy YKpaiHH HE MICTATh IMOJIOKEHHS PO JOMEHHI
iMeHa. 3ragku mpo JOMEHHE iM’sl TPAIULIIOThCS B 3akoHi Ykpainu «IIpo oxopoHy mpaB Ha
3HaKM JUISL TOBApiB 1 MOCIYT», /1€ IOMEHHE iM’S1 BU3HAYAETHCH SIK iM’5l, 1[0 BUKOPHUCTOBYETHCS
JUI ajapecariii KOMIT'IOTepiB 1 pecypciB B iHTepHETI. 3 MOJOXKEHb 3akoHy Ykpainu «lIpo
aBTOPChKE MPaBO Ta CYMDKHI TpaBa» BOAYAETHCA, IO JOMEHHE iM’S PO3TIAIAETHCS 5K
CKJIaJIOBA aJjpecH B Mepexki «[HTepHeT», uepes Ky MOKe 3IIHCHIOBATHCS JOCTYII 0 BeOCalTy
[11]. 3i cBoro 6oky HOpMH cT. 1 3akoHy Ykpainu «IIpo enekTpoHHI KOMyHiKalii» BU3HAYAIOTH
JOMEH SIK YaCTHHY 1€papXiqHOTO aJ[peCHOr0 MPOCTOpy Mepexi «IHTepHeT», 0 Mae yHIKaIbHY
Ha3By (JIoMeHHe iM’s), IO 11 IJeHTH]IKYE, 0OOCIYTOBYETHCS TPYIIOI0 CEPBEPIB JOMEHHUX IMECH
Ta IEHTPATi30BaHO aAMiHICTpyeThest [12]. 3 aHamisy HaBeIEHHX HOPM 3aKOHOJAaBCTBA
BOauaeThCs, MO0 JIOMEHHE iM’S B HALlIOHANTFHOMY 3aKOHOJIABCTBI PO3IIIANAETHCS 5K 3aci0
ajpecanii B I1HTEpPHETi, HATOMICTh TPABOBIHOCHMHM MIOAO JOMEHHOTO iMEHi SK 00’ €KTa
IUBUIBHAX TIpaB — Ha 3aKOHOJABYOMY pIiBHI He BperyiboBaHi. Taka cuTyallisi CTBOPIOE
TPYAHOIII MiA Yac BUPILIEHHA KOH(QIIKTIB MK JOMEHHHUMM iMEHaMU Ta TOPrOBEIbHUMHU
MapKaMH, a TaKOX 1HIIUMHU 00’€KTaMM IMBUILHUX mpaB. s yCyHEHHsI MpPOTalIMH IIOJO
pETYyJIIOBaHHS TOMEHHHX iIMEH MOTPiOHO 3BEPHYTHCH /10 €BPOIEHCHKOTO JTOCBIY.

B ykpaiHCBKi# NpaBOBi JOKTPHHI, Ha BIIMIHY BiJl HiMenbkoi, KoHCTUTYIIiHI rapaHTil
npaBa BiacHocTi (cT. 41 Konctutyuii YkpaiHnum) Ha Taki 00’€KTH, SIK JOMEHHI iMeHa,
MOIIUPIOIOTHCA. AJKE B PO3YMiHHI HalllOHAJTBLHOT'O 3aKOHOJIABCTBA JOMEHHI IMEHA HE € aHi
MaifHOM, aHi 00’€KTaMH TIpaBa iHTENEeKTyallbHOI BiacHOCTI. OHAK, HA HAIIYy TYMKY, ITiJ] 4ac
BU3HAUCHHS NIPABOBOT'O PEKUMY TOMEHHUX IMEH Yy HAIllOHAJBHOMY IIPaBi KOPHCHO B3STH IO
yBaru no3uuiro KoncruryniitHoro cyny HimedunmHM Ta MOTOOUTHCH 13 THUM, LIO MPaBO Ha
BUKOPHCTaHHS JOMCHHOTO IMEHI Mae MaifHOBY IiHHiCTh. Taka MO3HUIlST KOPECIIOHIYETHCS
TaKOX 13 PaKTUKO €Bponeiicbkoro cyay 3 npas moaunu (nan — €CIUI). Tak, y pimenHi
«Kowmmnanis «Iledpdren I'm6X>> nporu Himewuwmnm [Paeffgen GmbH (I-1V) v. Germany]
(Ne 25379/04, 21688/05, 21722/05 Ta 21770/05) Bin 18 Bepecus 2007 poxy €CIL BucaoBUB
MO3MILI0, 1[0 BUKJIIOUHE NPaBO Ha BHUKOPUCTAHHS JOMEHIB Ma€ €KOHOMIUHY I[iHHICTH Ta,
BIJINIOBiJTHO, siBIIsi€ co00r0 «MmaitHO» [13]. BomgHowac moTpiOHO mamM’sATaTd, MO TOHATTS
«MaiiHO» B mepmid gactuHi ctatti 1 IIporokomy Ne 1 €Bpormelichkoi KOHBEHINT 3 MpaB
JIOAMHA Ma€ aBTOHOMHE 3HAuYCHHsI, SKEe HE 3aJeXKHUTh BiJ (opManbHOT Kiacudikamii B
HaI[lOHAIbHOMY 3aKOHOJaBCTBi. OTXe, Ha PiBHI HaliOHAJBFHOI'O 3aKOHOJABCTBa HEOOXiIHO
po3poOuTH edeKTHUBHI MPOIeypH Ta 3ac00M 3aXUCTY y MPAaBOBIAHOCHHAX, 0 BUHUKAIOTH 13
NPUBOIY JOMCHHUX iMEH SIK TaKHUX, 10 MAIOTh OYTH 3aXHIICHI 32 HOpMaMH YacTHHHU IIEPIIO]
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crarti nepmoi [Iporokony Ne 1 €Bporelicbkol KOHBEHIIIT 3 mpaB JiroguHu. Halikpamum, Ha
HaIly TYMKYy, Y IIbOMY KOHTEKCTi Oyne po3poOJIeHHS CIEliadbHOTO 3aKOHY PO TOMEHHI
imeHa B YkpaiHi. Ilix yac po3poOieHHs MPOEKTY TAKOTO 3aKOHY MOTPIOHO KOPUCTYBATHUCh
HAHKpalMMH CBITOBUMH TNPAaKTUKaMU BPETYJIIOBAaHHS MPAaBOBIIHOCHH, IO BHUHUKAIOTH 13
MIPUBOJY JOMEHHHUX iMeH. 30KpeMa, ITiJl Yac BHPIIICHHS JOMEHHHUX CIOPIB, SIKi BiTOYBAIOTHCS
y 3B’SI3KY 3 THUM, 1[0 OXOPOHIOBaHI 3aKOHOM IHTEPECH MIOJ0 OJHOTO JOMEHHOTO iMEHi HasiBHI
B PI3HHUX 0Ci0, MPOMOHYETHCS 3BEPHYTUCH N0 mpakTuku DenepansHoro cyay HimewuuHu
1010 TIPUHIIUITY TIPIOPUTETY MEPIIOYEProBOCTI peecTpallii JOMEHHOTO iMEHi Ta BUHSATKIB i3
npaBui npioputeTy. He Oyme 3aliBUM 1 3alTO3UYUTH OKpeMi HOpMH 3akoHOJaBcTBa dpanirii
1010 JOMEHHUX iMeH. 30KpeMa, T 3aro0iraHs MOPYIICHHS IPOMAICBKOTO TIOPSIKY, MOPAJTi,
NpaB iHTENEKTyalbHOI BJIACHOCTI Ta IHIIMX LMBUIBHUX MpaB, € JOLUIBHUM 3aKpilUICHHS
OKPEMHUX BUMOT IIIOJI0 PEECTpAllii JOMEHHHUX IMEH 3 OOKY 3aKOHO/IaBIIs.

Tak, € JAOIMUIBHUM 3aITO3UYUTH OKpeMi IMoJockeHHs ctared L. 45-2 (posminy npyroro
«Hymepanis Ta azapecamis», TUTymy apyroro «Pecypcn Ta MONITHKH», KHHUTH APYTOl
«EnexTpoHHI KOMYyHiKalii» 3akoHogaB4oi yacTuHU) Kolekcy MoITOBOTO Ta €JIEKTPOHHOTO
3B’s3ky @panrii, agantyBaBIIM iX OO0 BHUMOI HAI[lOHAJBHOTO 3aKOHOIABCTBA. 3 IIHOTO
MPUBOJY € JOIUIBHUM 3allO3MYUTH HOPMH MIOJ0 3a00pPOHU peecTparlii Ta MOMKIHBOCTI
BUJAJICHHS JIOMCHHUX IMEH, SKi: TOPYIIYIOTh IpaBa IHTEIEKTYaJIbHOI BIIACHOCTI, IHIII
IIUBUIBHI IIpaBa 3a BiJCYTHOCTI B PEECTpaHTa JIOMEHHOIO iIMEHI 3aKOHHOTO iHTepecy Ta
JOOPOCOBICHOCTI; 1ICHTUYHI YU CX0XKi A0 CTYICHS 3MIITyBaHHS 3 HAIMEHYBaHHIMH: IEPKABH
VYkpaiHa, fiep>KaBHUX OpPTraHiB, OpPraHiB MICIIEBOTO CaMOBPSAYBaHHS, TEPUTOPIATIbHUX TPOMAT
a00 IHIIMX Jep)KaBHUX YHM MICIIEBMX YCTaHOB Ta OpraHisailiii, 3a BUHSATKOM BHIIAJKiB,
HAsIBHOCTI B pEECTpaHTa 3aKOHHOTO iHTepecy Ta J0OPOCOBICHOCTI.

BucHoBknu. [IpoBeneHe NOCTIKCHHS HAJa€ MOXIIUBICTh BUSHAYUTU PiBEHb MPABOBOTO
peTyJIIoBaHHS JOMEHHHX IMEH y TakuX KpaiHax, sk Himewuwnna i dpaniis, Ta 3anponoHyBaTH
3aMO3WYUTH  OKPEMi HOPMH €BPOINEWCHKOTO 3aKOHOJABCTBA U ajanTyBaTH MOro [0
3aKOHONABCTBAa YKpaiHu. Takoxk JOLiNbHUM BOadaeTbCsi PO3POOJIEHHS 1 NPUHHATTA
cneniansHoro 3akony Ykpainu «[Ipo JoMeHHi iMeHay, 110 BUPIIUTE Psij podiieM, 30Kpema,
I0JI0 MPAaBOBOTO PETYJIIOBaHHS JOMEHHUX IMEH, iX OXOpOHY, 3MiMCHEHHs TpaBa Ha HOro
BUKOPHCTAHHS Ta 3aXHUCT.
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S. A. Tsybizova. LEGAL REGULATION OF DOMAIN NAMES: THE EUROPEAN
EXPERIENCE

Abstract. This Article is devoted to the study of the possibility of improving the legal
regulation of domain names with the help of European experience. A review of legislation and
legal practice regarding domain names in Germany and France was conducted. The
legislation of Ukraine regarding domain names has been analyzed. A comparative analysis of
European and national legal regulation of domain names was carried out. It is proposed to
develop special legislation on domain names in Ukraine using foreign experience. The
obtained results provide an opportunity to improve the legal regulation of domain names in
Ukraine. Introduction. The problem of legal regulation of domain names exists due to the
complex physical nature of domain names and the imperfection of legislation in this area.
Currently, there are no unified approaches to determining the legal regime of domain names.
Some scientists believe that domain names should be classified as objects of intellectual
property rights, others propose to recognize them as a special type of property. Legal
regulation of domain names acquires practical significance when conflicts arise between
domain names and other objects of civil rights. Although many disputes are resolved on the
Internet by recourse to the UDRP&apos,s Uniform Domain Dispute Resolution Policy or
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variations thereof, arbitration procedures are not always effective. In this regard, appeals to
national courts to resolve domain disputes do not lose their relevance. There is no
international legislation on domain names as such. At the same time, the legal regulation of
domain names at the level of the legislation of each country can differ significantly. In this
case, the observation of foreign experience and the study of the possibility of borrowing it for
the improvement of the legal regulation of domain names in Ukraine becomes especially
important. Review of the literature. The legal regulation of domain names was studied
by such scientists as Boyko D., Bontlab V., Bulat N., Horobets, N. O., Hrytsai V. I,
Diduk A. G., Dolotov M., Zerov K., Kodinets A., Korshakova O. M., Kokhanovska O. V., Kisil O.,
Kulinich O. O., Lebedeva G. V. Pihurets O., Skazko O., Dittrich, Jorg, Korman T and others.
However, at present, the national legislation regarding domain names remains imperfect, and
therefore, the study of European experience in this area and the possibility of borrowing it
does not lose its relevance. Research methodology. The purpose of this article is to
investigate the European experience of legal regulation of domain names on the example of
Germany and France and to study the possibility of borrowing the latter into national
legislation. To achieve the goal, the following tasks are solved: to investigate the legal
regulation of domain names in Germany and France (sources of law, legal and judicial
practice); highlight some problematic aspects of the legal regulation of domain names in
Ukraine and suggest ways to overcome them at the expense of foreign experience.

Keywords: legal regulation of domain names, domain name, legal regime of domain
names, European experience, Internet network, legal practice, judicial practice, Romano-
Germanic legal family, domain disputes, domain registry, domain administrator, domain
registrar, atypical objects, objects of civil rights.
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Lubizosa C. A. Ilpasose pecyntioganHs OOMEHHUX IMeH: €EPONECLKULl A0CBI0



ISSN 2617-4154 IpninchKuii OpUAMYHUIA Yaconuc: HAYKOBHIi :kypHaL. 2024, Bun. 1 (14) 61

Aominicmpamuene npaeo i npoyec; inancoese npaso;
iHhopmauiiine npaso

YK 342.9

DOI 10.33244/2617-4154.1(14).2024.61-68
A. B. I'ap6incbka-Pynenko,
KaHO. 10puo. HAYK, 00YeHm
e-mail: prokyror.irpin@i.ua
ORCID ID 0000-0002-0971-1234;
. A. Inryabcbka,
3000y8auxa,
Jepoicagnuti nodamxosutl yrigepcumem
e-mail: dianaingulskaa@gmail.com
ORCID ID 0009-0009-8390-0103

OKPEMI ACHHEKTH ONITUMI3ALILT
HANIOBHEHHS TOXITHOI YACTUHU
JEP)KABHOI'O BIOJ)KETY

Y cmammi pozensmymo axmyanvhi numanHa OnMuMi3ayii HANOBHEHHS O0epIHCABHO20
b10021cemy Ykpainu 6 ymosax 6oeHno2o cmany. 1lposedeno nopisHsnHs kameeopii 0epicagrHo20
610021cemy, wo CcooOpMOBani 8 HAYKOBUX Oxdcepenax, SKI 6KA3yiomb HA poib 00xicemy y
Pecyo8aHHi eKOHOMIKU, IHAHCYB8ANHA 0O0POHO30AMHOCTNI 8 YMOBAX BOEHHO20 CIMAHY.

Hocnioaceno nonammsa 00x00i8 OepaiicasHo2o 6w0dxcemy 8 Kornmekcmi bBrodicemnozo
Kooekcy Ykpainu ma maykoeux nioxooie. Iliokpecrnioemvcs, wo 0oxodu 0100cemy 6apmo
Kaacugikysamu 3a NOPsiOKOM GHOPMYSAHHS HA YeHMPANi306ani ma OeyeHmpanizoe8ami, uo
00360J1A€ PO321A0amu ix K KIHOUO08Ull eleMeHm PIHAHC08020 3abe3neueHHs 0epicasu.

Pozensinymo eHympiwHi ma 306HIWHI  (DAKmMopu, wo 6nausarms Ha GOpPMYSaHHA
00XI0HOT wacmuru 0100xcemy.

Ilpoananizosano axmyanvhi numanHs onmumizayii O0OXIOHOI YACMUHU 0epAUCABHO20
0100ocemy Ykpainu 6 ymosax 60€HHOI exonoMiku. IliOkpecneHo KIOY08y 6aNHCIUGICID
onmumizayii 00x00i6 0ns (QiHaAHCY8aAHHA 0OOPOHHUX nomped ma NIOMPUMKU 2ary3ell
EeKOHOMIKU Y KpU308ux ymosax. Pozenanymo oeaxi nponosuyii wjo0o 30i1buieHHs HA0X00X4CeHb
00 0I00JiCemy, 30KpemMa OKpemi HAnpAMu nOOAmKo80i pehopmu, CKOPOUeHHs SUOAMKI6 HA
VMPUMAHHSL YeHMPATIbHUX OP2AHI8 BUKOHABYOL 61a0U, YKIAOeH s HO8OI (hinaHco80i npocpamu
3 Miscnapoonum Bamomuum @onOOM, 3a71y1UeHHA HOBUX NAKEMI8 MIidDCHAPOOHOI donomo2u
mowo. OO6IPYHMOBYEMBCA BANCIUBICIL 8UOOPY ONMUMATLHUX 3AC00i8 w000 onmumizayii
00x00i8 011 3a0e3neyerts HeoOXiOHol GIHAHCOB0T cMIKoCcmi ma NIOMPUMKU CINPAMe2iUHUX
CeKmopie 8 ymosax 6ocHnozo cmany. Ilioxpecneno, wjo 0nst 8UpoobaeH s CnOCcoDi8 30iMbLUUEH S
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HAOX004CeHb 00 0EPACABHO20 OI00ICEMY 8 YMOBAX 6OEHHOI eKOHOMIKU € HEOOXIOHUM KPOKOM
ons 3abe3neuenus Qinancosoi cmabitbHocmi ma NIOMPUMKU CIMPAMELIYHUX CEKMOpI6
E€KOHOMIKU.

Bucnosxku pobomu Odemoncmpyloms, wo 011 e@eKmusHoi onmumizayii HanoeHeHHs
00XIOHOT uacmuHu Oepacasno2o 0100dcemy HeoOXIOHO O0ocaioumu pIHOMAHIMHI 3acoou
w000 30inbUenHs HA0X00XdceHb 00 0r0ddcemy ma 3axkpinumu ix ¢ Hayionaneni cmpamezii
0oxodis Ykpainu.

Knrouosi cnosa: depocasnuii 6100xcem, 00xX00U OrOHCEMy, B0EHHUL CMAH, eKOHOMIKA,
HAOX00MHCEeHHS, HANOBHEHHS O100dICeny, NOOAMKO8A pehopma, ONMUMIZAYIs, 3aN03ULEHHS.

MeTo10 CTATTI € aHATi3 MOHATH OIOJDKETY, JEP>KaBHOTO OIOMXKETY, TOXOJIB JEP>KaBHOTO
OIO/DKETY Ta JOCHIJDKCHHS IPOIIOHOBAaHUX BapiaHTIB OINTUMI3allil HAllOBHEHHS JOXIiTHOI
yacTHHU JlepkaBHOTO OFO/KETY YKpaiHu.

IMocTanoBka mpodaemu. [lepxkaBHui OIODKET € BaXKIUBOK CKJIAIOBOIO (DiHAHCOBOI
cucteMu Oyab-sKOi KpaiHH, 10 BiJIrpae KIIOYOBY POJib y PO3BUTKY HAI[lOHAIBHOT €EKOHOMIKU
ta n0o0poOyty. lleit ¢iHaHCOBUE IHCTPYMEHT € He IHUIle BU3HAYAIBHUM KOMIIOHEHTOM
E€KOHOMIYHOT TIOJITHKH JICPXKaBH, e i OKPECITIOE CTPATETIYHI 3aBIaHHs, 10 CIIPSIMOBYIOThCS
Ha JOCSTHEHHS COLIANTEHO-eKOHOMIYHOTO PO3BHTKY JepaBH. [l0XiqHa YacTHHA JEPKABHOTO
0r0/KeTy BKa3ye Ha HOTo JKUTTE3AATHICTS 1 3/aTHICTH 3a0e3MedyBaTh (YHKIII1, 1110 MOKJIAAEH]
Ha Jiep’KaBHUM anapar.

B yMmoBax BO€HHOTO CTaHy IUTAaHHS ONTHMi3amii HAIOBHEHHS MOXITHOI YacTHHU
Jep)KaBHOTO OIODKETY € OCOOJIMBO TOCTPHM Ta akTyanbHHM. [loBHOMaciiTaOHE BiCHKOBE
BTOPTHEHHS arpecopa CIPUYMHIIO CepHO3HI BUKIHMKH JUI (DIHAHCOBOI Oe3meku YKpaiHH.
CaMe TOMy aHami3 3aco0iB IOJO0 ONTHMI3allii BHKOPHUCTAHHS JEPKaBHHUX JOXOJIB CTa€
CTpaTeTivyHO BaXKIIMBUM 3aBJaHHAM y CHUCTeMi 3a0e3redyeHHs CTabiIbHOCTI i e(heKTHBHOTO
yrpaBiiHHS (iHAHCOBUMH pecypcaMu KpaiHH B yMOBaX BOEHHOTO CTaHy.

AHaJi3 ocTaHHIX JochixxkeHb i myoaikaumiid. I[TutanHs onTumizamii (GopMyBaHHS
JepKaBHUX JOXOIB Oyl MpEeAMETOM IOCTIMKEHHS BITUYM3HSHUX YYCHHUX-EKOHOMICTIB HE
OJTHE JICCATHIIITTS, IPOTE PE3yJIbTATH BKa3aHUX HAYKOBUX HAMpAIfOBaHb HE BPAaXOBYBaJIH THUX
Cy4JacHHUX BHUKIHMKIB, IO CTOATH IEepel AEepPKaBOI0 B YMOBaX BOEHHOTO craHy. Cepen Takmx
JOCTIIHUKIB ONTHUMIi3alii JAep)KaBHUX JOXOAIB BapTO 3a3HauuTH B. AHApyIIEHKa,
JI. BoponoBy, B. [em’suummuna, O. [Jecatriok, A. Kpucosatoro, 1. Jlyniny, JI. Tapanryu,
A. T'punienka, B. ®enocosa ta iHmumx. [IpoTe omrumizallii HAMOBHEHHS JOXi1MHOI YacCTHHHU
JIEPYKABHOTO OFOJIKETY B YMOBaxX BOEHHOTO CTaHy MOTPEOy€E CydacHOTO JIOCIIKEHHS.

Bukaan ocHoBHoro marepiaay. BiamoBimHo no m. 1 cr. 2 BromxeTHoro kopexcy
VYkpainu (gani — BKY) «Oromxer — 1e minaH (opMyBaHHS Ta BHKOPUCTaHHS (hiHAHCOBUX
pecypciB ans 3abe3nedeHHs 3aBlaHb 1 (PYHKIH, sKi 371MCHIOIOTBCS BIJTIOBITHO OpraHaMH
JIep>KaBHOI BJaJy, opraHaMy Biamd ABTOHOMHOI Pecry6Omiku Kpum, opraHamMu MiclieBOro
CaMOBpSAyBaHHS MpOTAroM OromxeTHoro mnepiogy» [1]. HaykoBi Bu3HaueHHs KaTeropii
Oro/KETy MaroTh IIUpOKe TpakTyBaHHS. Hampuknan, B. degocoBa 3a3Hadvae, mo «O0OIKET
JIepKaBH SBJISIE COOOK0 CYKYITHICTh 3aKOHOJIABYO PETIIAMEHTOBAHUX BIIIHOCHH MiXK JIEPKaBOIO
1 FOpUIMYHEMHA Ta (I3MYHUMH 0CO0aMHM 3 TPUBOILY pO3MOALTY ¥ mepepo3noairy BBII, a 3a
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IIEBHUX YMOB — 1 HAI[lOHAJIBHOTO OararcTBa 3 METOK (QOPMYBaHHS 1 BHKOPHCTaHHS
LEHTPaJi30BaHOTO (DOHIY TPOMIOBUX KOINTIB, MPU3HAYEHOTO IS 3a0e3IeUeHHs] BUKOHAHHS
JepkaBoro ii pyHKIi» [2].

I. JIroTnit BigMivae, M0 «3a EKOHOMIYHOIO CYTTIO JACP)KaBHUH OIOJKET XapaKTepU3y€EThCS
IIEBHUMHU TPONIOBUMH BiTHOCHHAMHM, IO BHHUKAIOTH MiX JEpKaBOIO, 3 OJHOr0 OOKy, i
FOPUINYHAMHA Ta (Pi3UYHEMH 0CO0aMHU — 3 1HIIOTO, IOAO YTBOPEHHS LEHTPATi30BaHOTO (QOHIY
TPOILIOBUX KOIITIB JAEp>KaBM Ta HOro BUKOPUCTAHHSA 3 METOH0 COLabHO-EKOHOMIYHOTO
PO3BHUTKY BiIOBiAHO 0 (YHKIIIH, TOKITaAEHUX HA AepKaBy» [3].

JI. BopoHoBa BHW3HauYa€e JepKaBHHUM OFOJKET K «(HopMy YTBOPEHHS 1 BHUKOPHCTaHHS
LEHTPai30BaHOTO (OHIY KOINTIB Ui 3a0e3leueHHS BUKOHAHHA (QYHKIIH IepikaBH i
JISUIBHOCTI OpTaHiB Jep KaBHOI BIaaM i OpraHiB MiCIIEBOI'O CaMOBPSTyBaHHS» [5].

Ha namy nymky, nepskaBHHN OIOMKET € CHCTEMOIO IPABOBIJHOCHH IIOA0 (OPMyBaHHS
Ta BHKOpHCTaHHS (DIHAHCOBHUX pecypciB Juisi 3a0e3ledeHHs 3aBJaHb 1 (QyHKIIH, M0
BUKOHYIOTBCS JIeP)KaBHUMH OpPTraHaMH BIIPOIOBK OI0PKETHOTO TIEPiOy.

Bigmosiano no m. 23 ct. 2 BKY «1oxoau 0roKeTy — 11€ M0AaTKOBi, HEIIOAATKOBI Ta 1HIII
HAQ/IXO/DKCHHSI Ha OE3MOBOPOTHIM OCHOBI, CIIPABIISIHHS SIKUX NepeadadeHO 3aKOHOIaBCTBOM
VYkpainu (BkiIroyaroudm TpancepTH, Iiaty 3a HaJaHHS aaMIHICTpAaTHBHUX TOCIYT, BIACHI
HaJIXOJHKCHHSI OI0JDKETHUX yCTaHOB)» [1].

HaykoBi HampaifoBaHHs Tal0Th 3MOT'Y BHOKPEMHUTH PsiJ MiAXOIIB IO BU3HAYCHHS TEpMiHA
«moxomm». C. IOpiii Ta B. ®enocoB 3a3HauaroTh, MO «JI0Xia OOpKETYy — e 00 €KTHBHE
E€KOHOMIYHE SIBHUIIE, TIOB’s3aHE 3 CYKYITHICTIO €KOHOMIYHHMX BIJJHOCHH 3 MPHBOJY PO3MOIITY
ta mepeposnomimy BBII 3 meroro (opMyBaHHS OCHOBHOTO ICHTpPATi30BaHOTO (oHIY
IPOIIOBUX KOIITIB AepkaBw» [6].

Ha mymxky 1O. Iaciuamnka, «0X0u JepKaBHOTO OIOKETY — 1€ YaCTHHA [CHTPali30BaHUX
(iHAHCOBHX pecypciB NepKaBH, SIKi BPETYIHOBAaHI BiIIOBIMIHUMHM HOPMATHBHUMH aKTaMH i
HeoOXiTHI ISl BUKOHAHHS 11 QyHKIiH» [7].

Bapro 3azHauuTH, IO JepKaBHI JOXOOM MOXHA KiIacH(DIiKyBaTh 3a TOPSAKOM
(opMyBaHHA Ha LEHTpaNi30BaHI Ta JeleHTpaii3oBaHi. Jl0 LEHTpami30BaHUX BiAHOCHTH
(biHaHCH, SIKI HAJXOMATH JIO JAECPKABHOTO Ta MICHEBUX OIOJUKETIB 1 BUKOPHCTOBYIOTHCS IS
(hopMyBaHHS TaKWX I[EHTPATI30BaHUX TpoIIOoBUX (OHMIIB, sk [leHciiiHui (GoHn YKpaidu,
(doHIM 3araTbHOO0OB’SI3KOBOTO JICPXKABHOTO COLIATBHOTO CTPaXyBaHHS TOIIO. 3 IHIIOTO
00Ky, JeleHTpaTi30BaHi JEepKaBHI JOXOAM OXOIUIIOIOTh YHCTUH NpHOYTOK Iep>KaBHUX
MiAMPUEMCTB, YCTaHOB 1 opraHizaiii [8].

ToMy nepaBHI ITOXOIHM MOXHA PO3MIAIATH SK CYKYIHICTh PI3HUX BHIIB TPOIIOBHUX
HAJIXO/KCHB JI0 JCPIKABH, SIKi BAKOPUCTOBYIOTHCS JUIS 3A1IHCHEHHS 11 3aBJaHb 1 QyHKIIIH.

Hoxonu O10/pkeTy 3a/IeXaTh Bil PI3HOMAHITHUX BHYTPILIHIX i 30BHIMHIX (hakTopiB, 110
OXOILTIOIOTh EKOHOMIYHI, COIlialibHI Ta MOJITHYHI acriekTd. Cepel BHYTPIlIHIX YHHHUKIB, 110
BIUTMBAIOTh Ha JIOXIJIHY YAaCTHHY OFOJDKETY, BApPTO BIJIMITHTH PIBEHb BHYTPIIIHHOTO JEPKABHOTO
0opry, o0cAr BaJOBOr0 BHYTPIIIHBOTO MPOIYKTY, CTaOUIbHICTH KypCy HalliOHAJIBHOI BaJIIOTH,
piBeHb iH(ALIi. 30BHIMIHI YMHHUKYM BKIIOYAIOTh PiBEHb 30BHIIIHBOTO JEPKAaBHOTO OOpry,
piBeHb 1HTerpamii y 30BHINIHBOSKOHOMIYHHMH TPOCTip, piBEHb 30BHINIHBLOI (HiHAHCOBOT
JIOTIOMOTH BiJl IHO3EMHUX JIepyKaB Ta MIXKHAPOJTHUX (DiIHAHCOBHX opraHizarfiit [9].

Lap6incvra-Pyoenxo A. B., Inzynvcoka []. A. Okpemi acnexmu
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3aranpHa CTPYKTypa JOXOJIB OIOJDKETY BH3HAYAETHCS PI3HUMH JpKepenamu. [lomaTkoBi
HAJXOJDKCHHS, 10 € OCHOBHHMM JDKepesioM J0XoxaiB, 2022 poky depe3 MOBHOMACIITaOHY
BilfHy Ha TepuTopii YKpaiHU BTpaTHJIM CBOIO MHUTOMY Bary. lle cramocs, 30kpema, i uepe3
Bui3g Oimpmie 10 MiTBHOHIB TpoMaasH 3a KOPAOH Yy 3B’A3Ky 3 IIOBHOMAcIITaOHUM
BTOPTHEHHSM, IO TPU3BEJIO JI0 CKOPOYCHHS IUIATHUKIB IOJATKIB 1 3MEHIIECHHS OOCHTIB
JIOXOJIIB BiJ| IMOJATKIB HA JOXOIU (hi3WYHHUX OCIO Ta MOJATKY HA JOJaHY BapTICTh. 3aKPUTTS
MiANPUEMCTB TaKOX MPHU3BEIO 1 0 3MEHIIeHHA JOXOAIB BiA TNOJAaTKy Ha MNpUOYTOK
MiAMPUEMCTB Ta €IWHOTO COIiaibHOTO BHECKY. [Ipote 3 2023 poky modana croctepiraThcs
oOepexkHa TIO3WTHBHA JWHaMika y (OpMyBaHHI JIOXITHOT YaCTHHH JIEPKaBHOTO OIOJUKETY,
30KpeMa KUTBKICTh MOJaTKOBUX HAIXOKEHb 3POCIA.

EdexTrBHICTS (hOpMYBaHHS AOXOIHOT YaCTHHU OIOJLKETY TiCHO TIOB’S13aHA 3 EKOHOMIYHOIO Ta
MOJITUYHOIO CHTyaIliel0 B KpaiHi. BuKOpHCTaHHS pi3HHX JKepel TOXOMiB, 30KpeMa
MTOJIATKOBUX 1 MIKHAPOJHHX, CTA€ CTPATETIYHO BaXKIIMBUM JUIsl 3a0e3rneueHHs (hiHaHCOBOT
CTIMKOCTI Ta BHKOHAaHHS (YHKIIH IepKaBHOrO OIOKETy B yMOBaxX HerepeadadyBaHUX
BHKJIUKIB, SIK-OT BICHKOBI Jii Ta ri100abHI MaHAEMIil.

Onrtumizamis AOXigHOI YaCTHHH AEP’KAaBHOTO OIOKETY B YMOBaX BOEHHOTO CTaHy B
VYkpaiHi € mpeaMeToM MOCTIHHUX MOMITHYHUX JTUCKYCid. OIHIE 3 TPOMO3HUIIIN € IMoIaTKOBa
pedopMa B KOHTEKCTI 3MEHIIEHHS CTAaBOK IIOJATKIB Ta 30UIBIICHHS HAIXOHKEHb [0
6roxery. Haromomryerscs, Mo BKazaHa INOJaTKoBa pedopMmMa Mae IOTEHI[al BUBECTU
YaCTUHY CKOHOMIKHM i3 TiHI, TONIMIINTH KOHKYPEHII0 Ta €(QEeKTUBHICTH aAMIiHICTPYBaHHS
MOJIATKIB, 1110, 30KpeMa, MOKE TIO3UTUBHO BIUIMHYTH Ha €KOHOMIYHHEH PO3BUTOK 1 BiHOBJICHHS
KpaiHu micist BoeHHuX aiit [10].

[HIIOIO KOHIEMIiA ONTUMI3allil HAalIOBHEHHS JEPKABHOTO OIO/KETY aKIIEHTY€E yBary Ha
MO>KJIMBOCTI 30UTBIIICHHS TUIaHY IMOJAaTKOBUX HAJXOJKEHb JIO 3arajibHoro ¢gouay Ha 2,5 %,
a6o 35,9 mupn rpUBEHb, 32 PaXyHOK MiJIBHINCHHS MOJATKOBUX CTABOK JUISl OIIOJATKyBaHHS
npuOyTKiB OaHKiB, mo Oymo miarpuMaHo HamionambHuM OaHKOM YKpaiHu; 30UTBIICHHS
HaJXOKeHb BiJl iMmmoptHoro [IJIB Ta aknu3iB 3a paxyHOK TakKMX 3axO[liB, K JETiHI3allid,
(ickaiizarii TOpriBii, 3MEHIICHHS KOHTpaOaHIH, Ciporo iMHOPTY, PHUHKY HEJICTraJbHOI Ta
KOHTpa(aKTHOI MiJaKIIN3HOI MPOIYKIIii.

KpiM Toro, aktyalpHOI € 1 TO3WINS IMOJO0 CKOPOYSHHSI BUAATKIB Ha YTPUMaHHS
LEHTPAJIbHUX OPTaHiB BUKOHABYO1 BJIaJM 10 3aranbHoMy GoHay Ha 4,1 mupx rpH 2024 poky.

J. T'eTmaHI1eB IPOTIOHYBAB MPUILIBUIIIMTH MPOIIEC YKIAJEHHS HOBOT (hiHAHCOBOT IpOrpamu 3
Mixnapomganm Bamotanm PoHIOM, OCKiTBKH criBmparist 3 MB® craHe KIFOUOBMM CHTHAIOM
JUTSE MDDKHAPOTHUX THCTUTYIIIMHUX 1 MPUBATHUX iHBeCcTOpPIB. [TapiamMeHTap TakoX MPOIMOHYBaB
3aMoYaTKyBaTH 3aly4€HHS HOBUX IMAKETIB MDKHAPOTHOI JOIMOMOTH, CIPSIMOBAaHHX Ha
BUPIILIEHHS Ipo0JieM B eHepreTHuHii cdepi YkpaiHu, OCKIIBKH depe3 pyHHYBaHHS POCIEI0
eHepreTnyHoi iH(pacTpykTypu VYKpaiHu, Iie TNUTaHHA BUMAara€ oOcCOOJIMBOTO HAMpsMy
cHiBIpaIli 3 MbKHapOIHUMH TapTHepamu [11].

Oco06siMBO1 yBaru 3aciayroBylOTh MPOIMO3ULIT 13 3aM0YaTKYBaHHS KOMILIEKCHUX IpOrpam
JUIS CTBOPEHHSI HOBHX POOOYMX MICI[b B €KOHOMIlli, 100 3AIMCHUTH e(QEeKTHUBHE BKJIAJCHHS
HassBHUX (DIHAHCOBUX PECYPCIB Y HOBI MPOEKTH BUPOOHUIITBA TOBapiB i mociyr. [IpormoHyeThest
TaKOX Y3TOIPKYyBaTH MOHETapHY Ta (picKalbHy IMONITHKY AJS BHPIMICHHS IBOTO 3aBIaHHS.
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A peamizarisi mporpaM, CHpsMOBaHMX Ha CTBOPEHHS IIEHTPIB TI'eHeparlii J0JaHOi BapTOCTi,
JI03BONIMIa O e(eKTHBHO BHPIIIMTH MpoOIeMy 3alBOi JIKBITHOCTI OaHKIBCHKOI CHCTEMH M
OJTHOYACHO PO3LIMPUTH TOJAATKOBY 0a3y JOXOIB Jep:kaBHOTO OromxeTy [12].

Y MinicrepctBi (iHaHCIB YKpaiHW HAa3WBAIOTh €JVMHUN JI€BUHA CHOCIO 301TbIIEHHS
HAJIXOJMXKEHb [0 JIepKaBHOrO OIOMXKeTy — Iie 3amo3uueHHsA. MinicTp ¢inaHciB Ykpainu
3a3HayaB, 110 MOXIIMBOCTI JJaJli CKOPOUYyBaTH BUTpPATH Y IEpKaBH HEMae, a 30UIbIIyBaTH
MOJAaTKH B YMOBaX BIHHM — II6 TaKoX HE BHUXIJ. 3alo3WYeHHs, HAa ITYMKY MIiHICTpa,
3aITUIIIAIOTHCS €WMHUM JIIEBUM CIIOCOOOM 301IbIIIEHHS HaIXOKEHb JIO JIePIKaBHOTO OIOJDKETY
VYkpainu B ymoBax Biinu [13].

Baaxaemo, 110 BUpOOIICHHsI CrIoco0iB 301IbIIIEHHST HAIXO/KEHD JI0 JICPKABHOTO OIO/DKETY B
yMOBaX BO€HHOI EKOHOMIKM € HEOOXiIHHUM KpOKOM Jisi 3abesnedeHHs (piHAHCOBOI
CTaOIIBHOCTI Ta MIATPUMKH CTpaTeriuHuX ceKTopiB. KoXeH i3 aHali30BaHUX BapiaHTIB Mae
CBOi TepeBard Ta HENOJIKH, ajie iX B3a€MOMiS MOXKE€ CTBOPUTH KOMIUICKCHHU MigXid IO
BUPIIIEHHS CydacHUX NpobieM i3 GopMyBaHHIM J0X1THOT YACTHHH OIOIKETY.

BucnoBku. EdextiBHe (hopMyBaHHS TOCTaTHROIO OOCSTY JOXiAHOI YAaCTHHU AEPKABHOTO
OromkeTy YKpaiHM B yMOBax BifiHM € HaJ3BHYalHO BXJIMBUM 3aBJaHHSIM 1 BHMAarae
KOMIUIEKCHOTO minxoay. KokeH po3ain Z0XOAiB CTa€ KIIIOYOBHM €JIEMEHTOM 3a0e3MeUeHHS
(hiHAaHCOBOT CTIHKOCTI Ta 3IATHOCTI JepKaBH BUKOHYBAaTH CBOI (PyHKIIIT Hacammepes y chepi
3a0e3neYeHHi 0O0OpOHO3IATHOCTI Ta JICOKyHalii TepUTOpii B yMOBaX BOEHHOTO CTaHy. 3
METOI0 INBUAKOTO BiIHOBJICHHS TICIs 3aBEpIICHHS a00 NPHUIMHEHHS BOEHHOTO CTaHY,
3a0e3MeYeHHs] EKOHOMIYHOTO 3pOCTaHHS YKpaiHW, a TaKOX I peaiizallii €BporeichbKoro
Kypcy YkpaiHM HEOOXiJHO MPOBOAUTH €(eKTHBHY (iCKaIbHy Ta OIO/PKETHY MOJITHKH,
MiABUIIUTH €(QEeKTUBHICTh BUAATKIB, MOAATKOBOTO Ta MUTHOTO aJMIiHICTPYBaHHS, a TaKOX
ONTHUMIZYBaTH CTPYKTYpY MOAaTKiB 1 mijbr. OKpeMo BapTO HAroJIOCUTH Ha HEOOXiAHOCTI
MIITHUX TMapPTHEPCHKUX BIJHOCHH MiX OI13HECOM 1 JIEP)KaBOKO, OCKUIBKH II€ JOTIOMOXE
MOKPAIIMTH 1HBECTUIIHINA KiTiMaT. BaxknmuBuM € 1 popMyBaHHS JTOBIpH TUIATHHUKIB IMOJATKIB
JI0 KOHTPOJIOIOYHUX OpraHiB. s epeKTUBHOrO BHKOHAHHS BKa3aHUX 3aBJaHb BaXKIUBO
pPETEeNbHO OCTIAUTH PI3HOMAaHITHI 3acO0M MI0A0 301IbIICHHS HAIXOKEHb O OIJDKETy Ta
3akpinuTd ix y Haumionanbhiil ctpaterii moxoaiB Ykpainu. CroilibHa mpans JepKaBHHUX
OpraHiB, 0i3HeCy Ta TPOMAJICHKOCTI € KITFOYOBOIO JIJIsl ONTHMI3allii (piHaHCOBOTo 3a0e3MmeYeHHs
notped Jep>kaBu B YMOBax BiHHH.
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A. V. Harbinska-Rudenko, D. A. Ingulska. CERTAIN ASPECTS OF OPTIMIZING
THE REVENUE PART OF THE STATE BUDGET

The article deals with topical issues of optimizing the filling of the state budget of Ukraine
in the conditions of martial law. A comparison of the categories of the state budget, formed in
scientific sources, which indicate the role of the budget in regulating the economy, financing
defense capabilities in the conditions of martial law, is made.

The concept of state budget revenues was studied in the context of the Budget Code of
Ukraine and scientific approaches. It is emphasized that budget revenues should be classified
according to the order of formation into centralized and decentralized, which allows
considering them as a key element of the state's financial support.

Internal and external factors affecting the formation of the revenue part of the budget are
considered.

Current issues of optimization of the revenue part of the state budget of Ukraine in the
conditions of the military economy are analyzed. The key importance of revenue optimization
for financing defense needs and supporting economic sectors in crisis conditions is
emphasized. Some proposals for increasing budget revenues were considered, including
certain areas of tax reform, reducing expenses for the maintenance of central executive
bodies, concluding a new financial program with the International Monetary Fund, attracting
new packages of international aid, etc.
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The importance of choosing optimal ways of optimizing incomes to ensure the necessary
financial stability and support of strategic sectors in the conditions of martial law is
substantiated. It is emphasized that to work out ways to increase revenues to the state budget
in the conditions of a war economy is a necessary step to ensure financial stability and
support of strategic sectors of the economy.

The conclusions of the work show that in order to effectively optimize the filling of the
revenue part of the state budget, it is necessary to investigate various ways of increasing
budget revenues and to enshrine them in the National Revenue Strategy of Ukraine.

Key words: state budget, budget revenues, martial law, economy, income, filling the
budget, tax reform, optimization, borrowing.
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HPOLHECYAJIBHO-ITPABOBI OCOBJIUBOCTI
BUABJIEHHSA TA PO3IIYKY AKTUBIB
Y AIAJIBHOCTI APMA

Cmamms npucesiuena nUmaHHAM NPoYecyairbHO-NPABosUx 0coOIUBOCMEl GUABNEHH MA
po3uwiyky akmusgis y disnvnocmi APMA. Haeonoweno, wo Hayionanvue acenmemeo Ykpainu
3 NUMAHb BUABTIEHHS, POSULYKY MA YNPAGLIHHA AKMUBAMU, 00EPICAHUMU 8i0 KOPYRYIHUX MA
iHwux 310uunie (APMA), € noeocmeopenum HnpasooOXOpOHHUM OpP2aHOM 3i CHeyianbHUum
CmMamycom, 00 NOBHOBANCEHb AKO2O HANEHCUMb BUABIEHHS ThA POZULYK AKINUBIE, HA SKI MOdice
bymu HaxiadeHo apewim y KpUMIHATbHOMY HNPOBAOIICEHHI, d MAKONC YNPAGNIHHA YUMU
axmusamu. Y Oisavnocmi APMA eminoemvcsa ooxmpuna «intelligence-led policing (ILP
PUBUKOBOI cucmemur)» 8 YACMUHI 8UsGIeHHS Ma po3ulyKy akmusis. ITiokpecieno, wo Ha pisHi
npoYecyanbHo20 3aKOHOOA8CMBA ACNEKMU BUABLEHHS MA PO3ULYKY AKMUBIE 00ePHCAHUMU
8I0 KOpYNYiHUX mMa IHWUX 3]104UHI6, HA JHCAlb, He pecaamenmytomvcs. Moocnugicmy
Camocmilino 30iticnio8amu c8oi NpoyecyanvHi NOBHOBAICEHHS U000 BUABTIEHHS A PO3ULYKY
akmugie APMA mooice nuuie uepe3 GUKOPUCMAHHA MAKO20 IHCMPYMEHMY, SK «3anum 00
0EPIAHCABHUX OP2aHiB, OP2AHI8 MICYEB8020 CAMOBPAOYEAHHS IHOPMAYIIO, 3 MEMOIO OMPUMAHHSL
inopmayii, HeoOXIOHOI 011 euKoHaHHA 00086 A3Ki6 APMAY», HOpMmamueHo-npasosuti NOpadox
3ACMOCYBAHHA SIKO20 U3HAYEHO Ha pisHi 3axony Ykpainu 6i0 10 aucmonaoa 2015 poky
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No 772-VIII «llpo Hayionanvne azcenmcmeo Ykpainu 3 numanv GUAGIEHHS, PO3ULYKY MaA
VIPAGAIHHS AKMUBAMU, O00EPIUCAHUMU B8I0 KOPYRYIUHUX MA [HWUX 3104UHi8». Buxmiouno
nepcnekmugHuUM  euensoac 3acmocyeanus 6 Oisnvnocmi APMA  npoepamnux 3acobie
WMYYHO20 [HMeNeKmy 0Nl NOCUNIEHHS CHPOMOJCHOCHeU 00 €OHygamu 6ci HAABHI 68 HbO2O
iHhopmayitini pecypcu 6 EOUHY AHATTMUYHO-NOUWYKOBY CUCMEMY, KA 00380JIA€ 30IUCHIO8AMU
WeUOKY 0b6pobKy ma aunaniz iHghopmayii, 32I0H0 3 3A0AHUX NAPAMEMPIB, KA MICMUMbCS 8
docmynnux 012 APMA asmomamuzosanux iHopmayitivux i 008i0KOSUX cucmemax,
peecmpax ma 6aHKax OaHuXx.

Knrouoei cnosa: APMA, xopynyiiini npagonopyuients, akmueu, UAGIeHH s, PO3ULYK, Oasu
OaHUX, 3anumu.

AxTyajbHicTh npoOjemu. IIpoTunis KopynuiiiHii 310YMHHOCTI Ta XaOapHULTBY €
OJHI€I0 3 HaNHaKTyaJbHININX COLIANbHUX INPOOJEM CYYJaCHOCTi, pPO3B’SI3aHHS AKOI JUIs
0araThOX IepKaB € HAJ3BHYAWHO BAXKIHMBOIO 1 CKJIAOHOIO CIpaBoro. lle moBHOIO Miporo
CTOCYEThCSl YKpaiHu, U SIKOi KOPYIIIisl JTaBHO MEPETBOPMIIACS HA JNECTPYKTHBHHUN YUHHUK,
0 3arpo’Ky€e HaIllOHATBHINA Oe3meri i 0OCHOBaM KOHCTHTYIIHHOTO Jany nepxasu. Kopymiis —
[le CKJaJHEe TpaBOBE SBHIIE, JETCPMIHOBaHE 3HAYHOKO KUIBKICTIO (PAKTOPIB Pi3HOMaHITHOI
COLIlaJIFHO-TIPaBOBOi Mpupo . BinmosiaHo, i aHTHKOpyMIIiiiHA TOTITHKA JICPKAaBU, OCOOIIHBO
B IIepioJ BilfHW 3 arpecopoMm, Ma€ HOCHUTH KOMIUICKCHHH XapaKTep 1 peani3oByBaTHCS 3a
JOTIOMOTOI0 PI3HOMAHITHHX MPAaBOBUX MEXaHI3MIB Ta MPAaBOBHX 3ac00iB Pi3HOI Tramys3eBoi
IpuHaNIeXHOCTi. BogHouac mpioputer moTpiOHO BiAaTé came HAMPAIFOBAHHIO METOAUKAM
NpOTHAIl KOPYNIIMHUM IposiBAM Ta TMOPSAKY iX PpO3CHiAyBaHHsS, IO € OpraHiYHAM
HO€IHAHHAM aMiHICTPATUBHO-IPABOBOr0 Ta KPUMIHAJIBHO-TIIPOLECYaAbHOTO XapaKTepy.

Kopymiiiai 37104MHN HaifyacTille BYMHSIOTBCS B OCOOUCTHX IUIAX, JUISI OTPUMAaHHS
Oyab-skux Oyar i mepeBar Juis cebe OCOOHMCTO, CBOIX ONM3bKHUX ab0 Ui 3aJ0BOJICHHS
iHTEepeciB TpeTix 0ocib, a Tak caMo Ul 33JO0BOJEHHS TaK 3BaHMX KOPIIOPATHBHUX IHTEPECIB,
TOOTO iHTEpECIB OYb-SIKUX TPYII i CHUILHOT (KOMEPUIHHUX, 3JIOYMHHUX TOIIO), 10 SKAX MAE
3aKOHHE a00 HE3aKOHHE BiHOLICHHS Cy0’ €KT KPUMiHAJIBHOTO [IPABOIOPYIICHHS.

3a octaHHi poku B YkpaiHi Oyno NPUHHATO pPsJ CHEHialbHUX AaHTHKOPYMILIHHHUX
3aKOHIB Ta BHECEHO IOMOBHEHHs Ta 3MiHM A0 KpumiHanbHOro kojekcy YKpaiHu Ta psay
IHIIMX 3aKOHOJABUMX AaKTIB aHTUKOpYyHLiiHOTO crnpsmyBaHHs [l]. BomHouac mnpakTuka
MPaBO3aCcTOCYBaHHA B il cepi MOBOAUTH HU3bKY €(DEKTUBHICTh 1 HEJOCTATHICTh CYYaCHUX
MPABOBUX 3aCO0IB MPOTHIIi KOPYIIIHHUAM MPABOIIOPYIICHHSIM.

OnHi€r0o 3 BaKIMBUX IHCTUTYIIMHMX HOBamiil y cdepi mportumii Kopymmii cramo
cTBOpeHHsT HamioHanpHOTO areHTcTBa YKpaiHu 3 MUTAaHb BUSABJICHHS, PO3IIYKY Ta yIIPABIIiHHS
aKTHBAMH, OAEPKaHMMH BiJl KOPYNIIHHMX Ta IHIIUX 37104MHIB. HallioHanbHEe areHTCTBO
VYkpaiHH 3 NHUTaHb BUABJICHHS, PO3IIYKY Ta YNPABIiHHA AaKTUBaMHU, OJICPXKAHUMH BiX
KOpYHNLIMHUX Ta iHmMX 3104uHIB (APMA), € HOBOCTBOpEHHMM OpPraHOM 31 CHeliaJbHUM
CTaTyCOM, JIO IIOBHOBAXKEHb SKOI'0 HAJIEKUThb BUSABICHHS Ta PO3IIYK aKTHUBIB, HA SIKI MOXE
OyTH HaKJaJIeHO apelmT y KpUMIHAJIbHOMY IIPOBa/DKEHHI, a TaKOXX YIPABIiHHS IUMH
aKTuBam# [2].
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[lin vac peamizamii moBHOBakeHb APMA BUWHHKarOTh JBa aOCONIOTHO pi3HI BHIU
MPaBOBITHOCHH, KOKEH 13 SKMX Ma€ CBOIO CIICIU(IKY. Nnetses Mpo 3MIMCHEHHSI 3aXOiB 3
BUSIBIICHHS Ta PO3IIYKY aKTUBIB 1 YIIPaBIiHHI HAMHU.

MiiicHo, 6a30Ba MeTa BUMHEHHS KOPYNIIIMHUX 37I04YHMHIB — II¢ (hiHaHCcOBa BUroaa. JlieBum
3aco00M 3armobiraHust Ta 60poTHOU 3 KOpYyMIioHEpaMu € 3a0e3MeYeHHs] TPABOBUX HACIIIKIB
3a BYMHEHHS KpUMiHAJIBbHUX 3J0YHMHIB Yepe3 YHEMOXIIMBJICHHS OJepXaHHA (iHAHCOBUX
pe3yabTaTiB CBO€I 3JMOYMHHOI AisibHOCTI. Haitbinbin edekTHBHEM 3aco00M GOpOTHOM €
3aCTOCYBaHHsI 3aXOJiB IOPUAWYIHOI BiJIIOBINATBHOCTI 32 BUMHCHHS IIMX 3JIOYHHIB, 8 TaKOX
00’€KTHBHE BHWSBICHHS, apemT Ta KOH(IcKalis aKTWUBIB, OJEPKAaHUX MPOTHIIPABHHM
crroco6om [3].

CratucTuyHi JaHi 3 JOCTYNHHX JKepell JEeMOHCTPYIOTh 3pOCTaidy e(eKTHBHICTH
nisiteHOCTI APMA. Tak, nume Brpomosxk Oepesns 2023 poxy no APMA wangiiimio 1 770
3BEpHEHb BiJI MPaBOOXOPOHHUX OPTaHiB LIOJO BHSABIEHHS Ta PO3IIYKY aKTHUBIB Y pamKax
KpUMIHAJIbHUX TPOBA/KCHb Ta 3amuTiB Bijg MiHicTepcTBa 10CTHIIT YKpaiHU IIOJ0 aKTHUBIB
MiJCaHKIIHHKUX 0ci0. Haiibinpire 3amutie APMA otpumaiio Bix Min’rocty — 1 178 (y paMkax
PO3IIYKy aKTHUBIB MiJICAHKIIIHHUX 0ci0). BomHouac y Mexkax KpUMiHAIBHUX MPOBAKEHD BiJl
Harmionansroi mominii Hagiinuio 310 3Beprens, CBY — 106, opranis npokyparypu — 98, JIBP —
40, BEb — 26, HABY — 6, iHO3eMHHX IOPUCAMKIIIN Ta MIXXHAPOJHUX IHCTUTYIIH — 6. 3araiom
3a mepmmuii kBaptan 2023 poxy APMA ompamioBanio 4 059 3BepHEHBb Ta 3alMTIB IOJO
PO3IIYKY aKTUBIB K B YKpaiHi, Tak 1 3a KOPJOHOM, III0 BXKe CKJIafae Oiublie MOJIOBUHU Bij
3arajJbHOI KUIBKOCTI OIpaIbOBAaHUX YHpoJoBk 2022 poKy 3BEpHEHb. 3a pe3ysbTaTaMH
OIpaltoBaHHs 3BEpHEHb, y Oepe3Hi 2023 poky po3UIyKaHO YaCTKU Yy CTAaTYTHHUX KalliTajlax Ta
TPOILOBI KOLITH 3arajbHOI0 BapTiCTIO Oau3bko 1,27 mMipna y rpUBHEBOMY €KBiBasieHTi [4].
Takox 25 cepnas 2023 poky APMA Binkpwia nyOmiyHHA C€IUHUA JIep)KaBHUA peecTp
aKTWBIB, Ha SKI HAKJIaJEeHO apeilT y KpPUMIHAIBLHOMY TpoBakeHHi [5]. Peectp craB
MOIITOBXOM JIO TPO30POCTi Ta BIAKPUTOCTI NAHHWX INPO apeIlTOBaHI aKTHUBH W YIpPaBIiHHS
HUMHU.

AHaJi3 ocTraHHiX gochaimkeHb i myOuaikamiii. OcTaHHIM 4YacoM Yy BITYM3HSAHIN
aJMIHICTPaTUBHO-TIPABOBil HayIl NpPUAITSAEThCS INUPOKa yBara mpoOsemi eBomoomii Ta
Cy4acHOTO pO3yMiHHsI 0coOnMBOCTEH Ta npeameTa MismbHOoCcTi APMA. 1li muTanHs 3HaXOATh
CBO€ BIJOOpaXXeHHA y MpalsiXx TakuX NpOBIAHMX YyueHuX, ak: B. B. binmoyc, I'. Bysmxu,
B. O. I'puntok, C. O. KoBanbuyk, T. €. 3enbkina, P. I. Kpamap, A. FO. ITnromikin ta iHmi.

[Iportec npotmaii kopymniii B VYkpaiHi CYNPOBOIKYETbCS IOCTIHHOK 3MIiHOIO
AQHTHKOPYIILIIHHOTO 3aKOHOJIABCTBA, HASBHI IIEBHI HEY3TODKEHOCTI Hilf MDK aHTHKOPYMIUIHHUMH
Ta IHIOIMMH TPABOOXOPOHHUMH OpraHamMHM N OE3CHCTEMHICTIO Y9acTi B aHTHKOPYMIiHHINA
JiSNBHOCTI IHCTUTYTIB TIPOMaASHCBKOTO CYCHiNbCTBAa. BiAmoBimHO, HEIOCKOHANICTh
OpraHi3aIliHOro i (hyHKIIOHAIFHOTO KOMIIOHEHTIB AEPKaBHOTO MEXaHi3My MPOTHil KOpymuii,
HE3aBepIICHICTh AHTUKOPYIIIHHOI peopMH HEraTHMBHO BIUIMBAIOTh Ha PE3YJbTaTH MPOTHIIL
Kopymiii [6]. 3a3HadeHe MiAKPECIIOE iHTEepeC /10 MUTaHHS isUTBHOCTI Ta MOBHOBaXKeHb APMA.

MeTor IOCHITKEHHSI € KOMIUISKCHUM 3arajJbHOTCOPETUYHHU aHaNi3 MpoIecyalbHO-
MIPaBOBHUX OCOOJIMBOCTEH BHUSBJICHHS Ta PO3IIYKY aKTHBIB y MisutbHOCTI APMA.

Hosuyvka H. B., Muxonaeywv B. A., Hosuyvxuii A. M. [Ipoyecyanvro-npasosi
0CcoOIUBOCMIE BUAGIEHHS MA PO3ULYKY akmusig y disnvhocmi APMA



72 ISSN 2617-4154 IpniHchbkuii IOPUAHYHMI YacoNuC: HAYKOBUI KypHaJ. 2024, Bum. 1 (14)

Buknan ocHoBHoro martepiaiy. KopymiiiiHi KpuMiHAIBHI TIPaBOMIOPYIICHHS, OS3yMOBHO,
HaJIe)KaTh JI0 KaTeropii MisSHb 3 BHCOKHM CTYIIGHEM JIATCHTHOCTi, YOMY 3HAYHOIO MipOIO
CIpHsie TACUBHICTH 0CiO, MOiH(OPMOBAaHMX PO Taki NPABOMOPYLICHHS, iXHE HEOAXaHHS
HOBIJOMJISITH IIPO Taki (GaKkTH 10 IPaBOOXOPOHHHUX OPTaHiB.

ToMy I SIKICHOTO pO3CIIJIyBaHHS, 1 HacamIiepel JUIsi CBOEYACHOTO BHSIBICHHS Ta
MOPYILIEHHS TaKKMX KPUMIHAJIBHUX MPOBAKCHb, HEOOXIIHO IiIBUIIUTH €(PEKTUBHICTD B3a€MOIIT
CHIUUX, SIKI PO3CIIAYIOTh KOPYMLiNHI KpUMIHANbHI IPaBOMOPYIIEHHS, 3 OINEPATUBHUMU
CHIBpOOITHUKAMM, MpPEACTABHUKAMH IHIIMX TIPABOOXOPOHHUX OpPTaHiB, CIEHiajicTaMH,
eKCIlepTaMy, KOHTPOJILHO-PEBI3IHHIUMH OpraHaMH Ta Cy9acHOIO iHCTUTYIEI0 APMA.

Le 3HaYHOO MIPOIO MOXKE CITPUATH MOCHIICHHIO MPOLECYaTbHOI €(peKTUBHOCTI MisTIBHOCTI
KOHTPOJIOBAILHUX OPraHiB Ta IXHBOIO B3a€EMOJII€I0 3 IPABOOXOPOHHUMU OpraHaMU; HAJICKHUM
OTEPaTHBHUM CYIIPOBOJIOM PO3CIIiyBaHHS KOPYMIIMHUX KPUMiHAIBHUX IPAaBOMNOPYIICHD;
KOOPIWHAIIEIO MisTIBHOCTI OIEPAaTHBHUX CIYKO TI1JT Yac MPOBENICHHS OIIePaTHBHO-PO3IITYKOBHX
3aXO0JiB; MIJABWIIEHHSIM piBHSA KBamiikamii Ta BHCOKOI CIy>KOOBOI JUCIUILIIHOO
OIIEpPaTHBHUX CHIBPOOITHUKIB 31 30MpaHHS NEPBHHHUX MaTepialliB 1 3aKpilyieHHs 3i0paHux
JOKa3iB; SKICHOIO B3a€MOMIEI0 MDK OINEpPaTHBHHMH CIOyx0amMu Ha cTafgii peamizamii
OIIepaTHBHUX MaTepialiB Ta HOPYIICHHS KPUMiHATHHHUX MPOBAKCHb.

3acuyBanHa APMA € pesynpTaroM, BHUKOHaHHA YKpaiHolo MeMopaHaymy Hpo
B3a€MOpPO3YMiHHS MK VYkpaiHoro sik IlozuuaneHukom Ta €spomeiicbkum Coro30M SIK
KpemuropoMm momo orpuMaHHS YKpaiHOIO MakpogiHaHCOBOI JOMOMOTH €BpPONEHCHKOTO
Coro3y B cyMi g0 1 mimbsipaa 800 minbiioHiB €Bpo (patudikoBaHo 3akoHom Bix 18.06.2015
Ne 538-VIII) [7], 3rigHo 3 SKMM Halla jAep)kaBa 3000B’s3aylacsl gu3Hauumu yCTaHOBY, sKa
OyJe IiATH SIK YIPaBIIiHHS 3 TOBEPHEHHS aKTUBIB (ITYHKT 6 (C) MICTUTh Take (OPMYITIOBAHHS:
«....IPOJIOBXKATh JIOKJIAJAaTH 3yCWJb JUIS BiJHOBJICHHS aKTHUBIB y JIepKaBHHX OaHKax,
BUKOPHCTOBYIOUM BCi ICHYIOWI IHCTPYMEHTH MJIsI BPETYIIOBaHHS NPOOJIEMHHX AaKTHBIB,
30KpeMa Crioco0OM IMPOBEJCHHS i Yepe3 Cylu Ta KPUMIHAIBHOTO MEpeciiTyBaHHs, Je I1Ie
HEOOXiHO, Ta MPOJOBXKATh ONPHIIOJHEHHA BCEOIYHHUX LIOMIBPIYHUX 3BITIB PO MOBEPHEHHS
aKTHUBIB B Jep>KaBHUX OaHKax...») [8].

BinmoBimHo mo 3akoHonmaBcTBa APMA € NEHTpajJbHHM OPTaHOM 6UKOHABYOI 81a0u 3i
cneyianbHumM cmamycom, mo 3ades3neuye GopMyBaHHS Ta peali3alliio Aep>KaBHOT MOTITUKH Y
chepi BUSBIEGHHS Ta pO3LUIYKY AakTHBIB, Ha SKi Moke OyTH HaKIaJeHO apewT Y
KPUMiHAJILHOMY TPOBAKCHHI UM y CIIPaBi MPO BU3HAHHS HEOOIPYHTOBAHMMU AKTUBIB Ta iX
CTSTHEHHS B JIOXiJ Jep)KaBH, Ta/abo 3 YHpaBIiHHS aKTUBAMH, HA sIKi HAKITAICHO apemT y
KpUMIHAJILHOMY MPOBAJPKEHHI YW Yy CIpaBi PO BU3HAHHSA HEOOIPYHTOBAHWMH aKTHBIB Ta 1X
CTSTHEHHS B J0XiA aepkaBu ab0 AKi KOH(ICKOBAaHO Yy KPHUMiHAJIbHOMY MPOBAKEHHI UM
CTSITHEHO 3a PIIMIEHHSM CyAy B JOXiA JepKaBU BHACIINOK BU3HAHHS iX HEOOIPYHTOBAaHHMU
(4. 1 cr. 2 3akony Ykpaiau «[Ipo HamionanbHe areHTCTBO YKpaiHU 3 NUTAaHb BHUSBJICHHS,
PO3IIYKY Ta YIPaBIiHHS aKTUBaMH, OJeP>KaHUMH BiJl KOPYMIIHHUX Ta HITKX 3J09YHHIBY) [9].

HismpHicte APMA 3 BUABJIEGHHA Ta PO3IIYKY aKTUBIB 31HCHIOETHCS 3@ QHAIOTOM YCTaHOB 3
MIOBEPHEHHS aKTUBIB, SKi YCHIIIHO (YHKI[IOHYIOTh y AepkaBax-uieHax €C BiIHOBITHO 10
pimennst Pagu €Bporneiicbkoro Coro3y Bix 6 rpymas 2007 poky Ne 2007/845/JHA Ta iHIIMX
akTiB nipaBa €C [8].
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[Mingkpecnumo, mo B €C mepeBaxxHO 3aCTOCOBYIOTh MOJETI IMOOYJIOBH YCTaHOB 3
BUSIBIICHHS, PO3IIYKY Ta MCHEIKMEHTY aKTHBIB y CKIali noriyeticokux opeanié (ABCTpi,
UYexis, Ecronia, ®innsgunia, Himeuunna, Yropmuna, CnoBayunHa, [lonbmia, Hlotnanmis,
JlatBisl) Ta y CTpPYKTypi CyJOBOI BIaju, 30Kpema opeanie npoxypamypu (JlrokcemOypr,
Benpris, IlBemis, Icmanis). HaTtoMicTh y BUTISAI OKpeMoli YCTaHOBH BIJTOBITHI OpraHH
¢$yHKIIOHYIOTE, Hanpukian Pymynis, anis, Kinp, boxrapis [8]. Ykpaina x minuia MmetomoM
CTBOPEHHSI OKPEMOT'0 MPABOOXOPOHHOT0 OpraHy creniaibHol koMieTeHii — APMA.

Cepen HaWBaXNUBIMKX Y KOHTEKCTI JAHOTO JOCTIDKEHHS (PYHKIINM, BUKOHAHHS SKUX
nokinageHo Ha APMA monoxenHsmu 4. 1 c1. 9 3akony VYkpaimm «[Ipo HamionamsHe
areHTCTBO YKpaiHU 3 MHUTAHb BUSBICHHS, PO3IIYKY Ta YIPABIIHHSI aKTUBAMH, OJCpPKaHIMU
BiJl KOPYNUIHHMX Ta IHIIUX 370YMHIB», MOLIIBHO BHOKPEMHTHU: 3HIMCHEHHS 3aXOJiB 3
BUSIBIICHHS, PO3IIYKY, MPOBEACHHS OIIHKA aKTHBIB 3a 3BEPHEHHSIM CJIIYOTO, JIETCKTHBA,
MPOKypopa, cynay (CIiadoro cyzmi); opraHizaiito 3IiHCHEHHS 3axOJliB, TOB’SA3aHUX 13
MIPOBEICHHSM OLIHKH, BEICHHAM OOJIIKY i YIpaBIiHHIM aKTUBaMU; (JOPMYBAHHS Ta BEICHHS
€IMHOTO [Ep)KaBHOTO PEECTPy AKTUBIB, Ha fKi HAKIAJEHO apeliT Yy KPUMiHAIbHOMY
MPOBAPKEHHI; HaJlaHHS pPO3’SICHEHb, METOJAMYHOI Ta KOHCYJBTAIlIHHOI JOTIOMOTH CIIiT4UM,
JIETEeKTHBAaM, IPOKypopaM 1 CyIIsSM 3 TIHTaHb, IIOB’S3aHUX 3 BHUSABICHHAM, PO3IIYKOM,
MPOBEJICHHSM OIIIHKH W YIpaBIiHHAM akTHBamu [10].

3 MeTor0 peainizarii cBoix moBHOBaxeHb APMA po3pobuia psii HOpMaTHBHO-IIPABOBUX
aKTiB y cdepi B3aemonii 3 IHIIUMH NPABOOXOPOHHUMH OpraHaMH IIOJO BUSIBICHHS Ta
posiyky akTuBiB. Mnerscst mpo «IIopsaok B3aeMOZil MpH o3Il 3BEPHEHb OPraHiB, IO
3MIACHIOIOTh JIOCYJOBE DPO3CIiAyBaHHs, MPOKYypaTypd Ta BUKOHAHHI 3allUTIB 1HO3EMHHUX
JepkaB I[OJ0 BHSABICHHS Ta pO3LIYKYy AakTHUBIB», 3aTBEpIXKEHUH Hakasom APMA,
HamionaneHOrO aHTHKOpyHIiifHOTO Ofopo Ykpainw, I'eHepambHOI mpoKypaTypu YKpainw,
Cayx0u Oesneku Ykpainum, MiHicTepcTBa BHYTpIIIHIX chpaB Ykpainw, MiHicTepcTBa
¢inancie  Ykpaimm Bim 20.10.2017 Ne 115/197-0/297/586/869/857, 3apeecTpoBaHUM B
Miunicrepctsi roctumii Yikpainu 02.11.2017 Ne 1342/31210 [9], «[lopsimok B3aemonii APMA i
JeprkaBHOTO OI0pPO PO3CIiAyBaHb LIOAO BUSBICHHSA Ta PO3IIYKY aKTHUBIBY», 3aTBEPKECHHUN
HakazoM APMA, JlepxxaBHoro Oropo posciuimyBanb Bim 26.04.2021 Ne 151/262,
3apeectpoBaHUM B MiHictepcTBi toctumii Ykpainu 14.05.2021 3a No 642/36264 [11],
«Topsimok B3aemoxii APMA 1 Bropo exoHoMiuHOi Oe3neku YKpaiHd 100 BUSBIICHHS Ta
PO3IIYKY aKTUBiB», 3aTBep/keHUH HakazoM APMA, Bropo exoHoMmiuHOi Oe3nexu YKpaiHu
Big 22.02.2022 Ne 54/50 [12] ta «[lopsnox B3aemomii APMA Ta Odicy ['eHepanbHOTrO
MPOKYpopa MO0 BUABICHHS Ta PO3MIYKY aKTHBIB B MeKaX MIXKHAPOIHOI MTPABOBOI TOTIOMOTH
IIpU MPOBEJCHHI MPOLECYaJbHUX Aii» 3aTBepkeHni HakazoM APMA, Odicy ['enepanbHoro
npokypopa Bia 24.05.2022 Ne 75/81 [13].

Bopnowac y mpomecyanbHOMY 3aKOHOAABCTBI HaeTscs mpo mepenadsy APMA pedosux
JOKa3iB, OO0 y TPOLECYaTbHOMY acHeKTi OXOIUIIOE: 3d HAAGHOCMI 3200U GIACHUKA:
a) OTpUMaHHS WOro MHUCHMOBOI 3roJM Ha 3JIHCHEHHS Takoi mepenadi; O) CKIaJaHHA
IPOKYPOPOM 3BEPHEHHS NPO Iepefady PedoBHX JOKa3iB Ta HOro HAACWIAHHA 3 KOIIEIO
IIICEMOBOI 3TOIM BIIACHWKA ATCHTCTBY; 3d GIOCYMHOCMI NUCLMOBOI 3200U GIACHUKA:
a) IHIMIFOBaHHS MPOKYPOPOM a00 JETEKTHBOM YH CJIIJUYMM 32 MOTODKCHHSAM 13 TIPOKYpPOPOM
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pO3TISANY Ta BHUPIMICHHS NMUTAHHS PO Iepefady PedoBUX JOKa3iB ATEHTCTBY CKIAIaHHSIM
BIJIIOBITHOTO KIIOMOTAHHS Ta 3BEPHEHHS 3 HHUM IO CIITYOrO CyIni, Cyny; 0) po3risin
KJIOIOTaHHS MpO Mepefady pedoBUX JOKa3iB ATEHTCTBY CIIAYHM CYIJACH0, CYJIOM;
B) IIOCTaHOBJICHHA 32 pe3yJbTaTaMH PO3TISAAY BKAa3aHOTO KJIOMOTaHHS YXBaJIW IpPO HOro
MMOBHE 200 YaCTKOBE 3aJIOBOJICHHS UM PO BIJIMOBY B HOT0 3a710BOJICHHI [14].

BonHouac, sk HaronomyOTs OKpeMi HayKOBIli, 3aKOHO/ABIIEM HE BpaXOBaHI Ta 4iTKO He
c(hopMyITbOBaHI OKpEMi MHUTaHHS, [TOB’SA3aHi 3 PO3MEXKYBaHHSAM Tiepe/iadi peUuOBHX JIOKA3iB B
yOpaBIiHHA Ta I peaiizanii [15].

Opnmniero 3 ocHoBHUX (yHKIiIH APMA € miaroToBka mpomo3uilii moao (GopMyBaHHS Ta
pearmizaniii Jep)KaBHOT MOJITHKKA Yy cdepi BUABJICHHS, PO3IIYKY AKTHBIB, PO3POOJICHHS
MPOEKTIB HOPMATHUBHO-NIPAaBOBUX AakKkTiB 3 LUX NuTaHb. APMA 37iiicHIOE BUSIBICHHS Ta
PO3IIYK aKTUBIB Y KpUMIHAILHOMY, TUBUIBHOMY U aIMiHICTpAaTHBHOMY TPOIecax Y BHIAIKaX
1 Ha TiJIcTaBaX, BU3HAYCHUX 3aKOHONABCTBOM. BoIHOYAC BHSBIEHHS aKTHBIB — IiSUTHHICTD 3
YCTaHOBJICHHS (DaKTy iCHYBaHHS aKTHBIB, a PO3IIYK aKTHUBIB — II€ JiSUTbHICTh 13 BU3HAYCHHS
MiCIIs pO3MIIIICHHS aKTHBIB [8].

[Tigkpecnumo, 10 MOKIIMBICTh CAMOCTIMHO 3[ICHIOBATH CBOI IPOLIECyalbHi TOBHOBAYKEHHS
100 BUSBICHHS Ta PO3IIYKy akTHBiB APMA Moxe jmimie depe3 BHKOPHCTAHHS TaKOTO
IHCTPYMEHTY, SK «3alUT IO Jep>KaBHUX OpPTraHiB, OpPraHiB MICIIEBOTO CAMOBPSIYBAHHS 3
METOI0 OTpUMaHHSA iH(opMarii, HeoOXiaHOT AT BUKOHAHHS 000B’s13kiB APMA» (4. 1 ct. 10
3akony Ykpainu «IIpo HamionanbHe areHTCTBO YKpaiHHM 3 NUTaHb BUSBJICHHS, PO3IIYKY
Ta YIOPaBIiHHSA aKTHUBAMHU, OJICP)KAHMMHU BiJ KOPYHI[IMHUMX Ta IHIIUX 3JI0YMHIB» Bif
10 mucromama 2015 pokxy Ne 772-VIII, a Takox depe3 OOCTym A0 IIUPOKOTO MACHBY
CTAaTUCTUYHUX JAaHUX Yy PI3HOMaHITHUX 0a3ax [aHWX, CTBOPEHHX OpraHaMu IyOJIi4HOTO
YIPaBIiHHSL.

Ha croromni Ha 6a3i APMA 3i0paHa 4m He BCs HasBHa B JepxaBi iHdopmamis mpo
¢isnuHux Ta ropuauuHux oci6. Ilpore ii mBuaka anamiTHuHa 0O0poOKa 0e3 cCHeLialbHUX
MPOrPaMHO-TEXHIYHUX 3aC00IB HEMOXIMBA. Y 3B 53Ky 3 IIMM, KOPHCTYHOUHCH JOCBIZIOM i
3amo3uueHHsIMH 3 [leprkaBHOI citykOu ¢iHaHCOBOro MOHITOpUHTY YKpainu, APMA crano
CIIPOMOKHMM 00’ €THYBaTH BCi HasBHI B HBOTO iH(OPMAIIiifHI peCypcH B €JUHY aHATITHIHO-
MOLIYKOBY CUCTEMY, fIKa Ja€ 3MOTY 3IiMCHIOBaTH IIBUAKY OOpOOKYy Ta aHaui3 iHdopMarlii,
3TiJHO 13 33JJaHMMU TIapaMeTpaMH, SKa MICTHTLCS B TOCTYNMHHX 111 APMA aBTOMaTH30BaHUX
iHhpOpMAIIfHUX 1 JOBIKOBHUX CHCTEMaX, pPEECTpax Ta OaHKaxX JaHUX, BHUSBJISAIOUH Ta
PO3IIYKYIOUM BCE€ TOB’s3aHe 3 00’exToM ((hizMyHa 4yu IopuaudHa ocoba). Tak, 3aBASIKU
CHeHiaIbHIM KOMIT IOTepHUM IporpamMam APMA orpumaino 3Mory e(peKkTHBHO Ta IIBHAKO
BCTAHOBIIOBATU (haKT iCHYBaHHS i BU3HAYATH MICI[Sl PO3MIIIICHHS aKTUBIB, Ha SKi MOXe OyTH
HAKJIQJACHO apeliT y KpPUMIHANBHOMY MIPOBa/DKEHHI, YH y CHpaBi MNpo BU3HAHHS
HEOOIPYHTOBAaHMMM aKTHUBIB Ta iX CTATHEHHS B JIOXIJ IeprkarH [8].

Tak, y nismeHOCTI APMA BTimoeThest nokTpHHa «intelligence-led policing (ILP pusukoBoi
cucteMn)». Haromocnmo, o B Cy4acHOMY CBITI BiOyBAaeThCs Tepexif Bi IPaBOOXOPOHHOI
JIsTBHOCTI, 32CHOBAHOI Ha MPUHIIMIT pearyBaHHs Ha BUSBIICHE PABONOPYLIEHHS, 10 JisJIbHOCTI,
3aCHOBAHOI Ha aHaJIi31 PI3HOMAHITHUX PO3BiTyBAIBHUX JAHUX, SIKi MAIOTh MTONICPEANTH BUMHECHHS
IpaBOIOPYIICHHS. Lle mprBOANTE 10 3MIHM IPHUHIIUIIB PO3CITiTyBaHHS Ta (GOPMyBaHHS CHCTEMH
JIOKa3iB.
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BusiBieHHs BaknmuBoi iHQOpMaIii BiIOYBaeThCsl HE JIMIIE Yepe3 3aCTOCYBaHHS CHCTEMH
OIMEPaTHBHO-PO3INYKOBOI MISJIBHOCTI, JOMYCTHUMICTh MaTepialiB K01 MOCTIHHO OCIOPIOETHCS
CTOPOHOIO 3aXHUCTy, a Yepe3 IHCTpYMEHTapid aHaNiTHYHOIO aHalli3y MAacCHBIB HAJEXKHOI
iH(opMariii, sika Bxe epedyBae B PO3MOPSAIHKCHHI 3aI[iKaBICHUX Jep>KaBHIX OPraHiB.

JUts yrOpaBiIiHHA aHATITHYHOIO PO3BIIYBAIBHOI MISJIBHICTIO Ta ii MaKCHMallbHUM
BUKOPHCTaHHAM MMOTPiOHA BIIIOBIIHA OCHOBA YH MOJENb, a TAKOXK HEOOXiTHO 3a0€3MeUnTH,
mo0 iHpopMalis Ta po3BifyBanbHi JaHi Oynu 310paHi, 00poOIieHi i BUKOPUCTaHi BiANOBIIHO
JIO HAITIOHABHUX 3aKOHIB 1 MKHAPOJHHUX CTAHAAPTIB IOJI0 MIPAB JFOAUHHU.

OTxe, ChOTrOIHI WIEThCS TPO NIMPOKE 3aCTOCYBAaHHS KOHIICHINI IMPaBOOXOPOHHOT
JUSUTBHOCTI, MOOYA0BaHOI Ha aHamITHYHIN po3Biami intelligence-led policing (ILP pusnkosa
cucrtema) y aisnmbHocTi APMA.

[IpaBooxopoHHa IisSNMBHICTH, KEPOBaHA AHATITHKOIO, MOKJIMKAHA 3MIHUTH JOMiHYBaJIbHY
MIPaBOOXOPOHHY TApagurMy «PEaKTHBHOI IMONIIEHChKOI JisutbHOCTI». [IpaBooXOopoHHa
IISUTBHICTB, KEpOBaHA aHANITHKOIO, € YIPaBIiHCHKO0 MOJEIUTIO ISl IPHHHATTS PIllIeHb I0I0
PO3IOALTY pecypciB Ha OCHOBI (DAKTUYHUX JAHUX IIPO 3JIOUYMHM Ta HASBHUX JOKa3iB, I[0J0
JUSUTBHOCTI  OKPEMHUX 3JIOYMHINIB, OpPraHi30BaHUX 3JIOYMHHHUX Tpyn abo KpUMIHAJIBHOTO
CEepEIOBHUIIA 3aTaTIOM.

Le HOBa «dinocodiny, ska pOOUTH OLIBIIHIA aKIIEHT Ha 0OMiHI IH(pOPMAIIi€l0 Ta CIITBHUX
CTpaTeriyHuX pilIeHHSIX LI0A0 HpoOneMm 31ounHHOCTI. ILP pusukoBa cucrtema jmae 3Mory
3MIACHIOBATH TEPCIIEKTUBHUN Ta JiSUTBHICHUHM MiJIXiJ I0J0 MPAaBOOXOPOHHOI JisITbHOCTI.
OcTaHHIMH pOKaMH B PsJli KpaiH CBITy YCIIIIHE BHKOPHUCTAHHS TAKOTO IMIAXOMY MO0
BRXKHX 3JIOYMHIB Ta TpPAaHCHAI[IOHANBHHUX 3arpo3 CIPHUIIO PO3BHUTKY Mi€l KOHIIEIIIl,
0c00/IMBO B YaCTUHI MUTaHb BUSIBJICHHS, PO3IIYKY i YIIPaBIiHHSA aKTUBAMH, OJIEPKAHUMHU BiJ]
KOPYNIIIHUX Ta 1HIINUX 3JI0YUHIB.

OTxe, 3aCTOCYBaHHS MEXaHI3My 300py Ta BHKOPHCTAaHHS aHATITH4YHOI iH(popmamii mae
3MOT'Y BUKOPUCTATH NIMPOKI MOXKIIMBOCTI BUKOPHCTAHHS CHCTEMH 1HTEIEKTYaJIbHOT PO3BIIKH,
TOOTO iH(pOPMAIIHOT iSITPHOCTI, KEPOBAHOI aHANITUKOIO Y Tporeci (opMyBaHHS JOKa30BOi
Ta omnepatuBHOi iHdopMariiiHoi 06a3um g moTped PO3KPUTTS M pPO3CIiAyBaHHS Ta
HOTIEPEKCHHS IPABOTIOPYIICHb.

BucHoBku. HarioHanbHe areHTCTBO YKpaiHW 3 TUTaHb BHUABJICHHS, pO3IIYKYy M
YOpaBIiHHA aKTHUBaMH, OJEpKaHUMHU BiJl KOPYMIIHHMX Ta iHIMX 37104uHiB (APMA), €
HOBOCTBOPEHUM IIPABOOXOPOHHUM OPraHOM 31 CHENialbHUM CTaTycoM, 1O HOBHOBaXXEHb
SKOTO HAJIOKUTHh BUSBICHHS Ta PO3IIYKY aKTHBIB, HA SKi MOXe OyTH HAaKJIaJE€HO apemrT y
KPUMIHAJILHOMY MPOBAJKCHHI, @ TAKOX YIPABIIHHSA IIMMH aKTHBaMHU. Y IisiibHOCTI APMA
BTUTIOETBCSL AOKTpuHA «intelligence-led policing (ILP pu3mkoBoi cucTemMu)» B HYacTHHI
BUSIBJIGHHS Ta pO3IIyKy akTuBiB. Ha piBHI mpolecyanbHOrO 3aKOHOJABCTBA ACHEKTH
BUSIBJICHHS Ta PO3IIYKY aKTHBIB, OJICPXKaHMUX BiJ KOPYMIIIHHNX Ta HIINX 3I0YMHIB, Ha Kajb, HE
PemIaMEHTYIOThCS. MOXKIIMBICT CaMOCTIHHO 3IHCHIOBATH CBOI TPOIECyalbHI TOBHOBKECHHS
IIOI0 BUSBIICHHS Ta PO3IIYKy akTuBiB APMA Moe JHINe Yepe3 BHKOPHUCTAHHS TaKOTO
IHCTPYMEHTY, SIK «3alMT IO JCpKaBHUX OpPraHiB, OpraHiB MICLIEBOTO CAMOBPSAYBAHHS 3
METOI0 OTpUMaHHA iH(MopMalii, HeoOXiMHOI JUIsI BHKOHAaHHS O000B’s3kiB  APMAY,
HOPMAaTUBHO-TIPABOBHH MOPSIOK 3aCTOCYBAHHS SKOTO BH3HAYEHO Ha PiBHI 3aKOHY YKpaiHH
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Bix 10 muctonana 2015 poky Ne 772-VIII «IIpo HarmionansHe areHTCTBO YKpaiHH 3 NMUTaHb
BUSIBJICHHS, PO3LIYKY Ta YNPaBIiHHSA aKTHBAaMH, OAEPXKAHMMH BiJ] KOPYNIIHHHUX Ta IHIIMX
3704MHIBY. BHUHATKOBO MEPCHEKTHBHUM BHIVISNAE 3aCTOCYBaHHS B HisuibHOCTI APMA
IPOTrpaMHHUX 3aCO0IB IITyYHOTO IHTEIEKTY IUIS MOCHICHHS CIPOMOXKHOCTEH 00’eqHyBaTH
BCl HasBHI B HHOrO iH(OpMAIiiiHI pecypcH B €IUHY aHAIITHYHO-TIOIIYKOBY CHCTEMY, sSKa
Jla€ 3MOTY 3IIHCHIOBATH IIBUAKY OOpoOKYy Ta aHami3 iHdopmalii, 3TiHO 3 3aJaHUMH
napameTpamH, sSIKka MICTUTBCS B JOCTYHHUX A APMA aBTOMaTtu3oBaHuX iH(pOpMamiiHuX i
JOBIZIKOBUX CHCTEMaX, PEECTpax Ta OaHKaxX JaHUX.
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N. B. Novytska, V. A. Mykolaiets, A. M. Novytskiy. PROCEDURAL AND LEGAL
FEATURES OF THE IDENTIFICATION AND TRACING OF ASSETS IN THE
ACTIVITIES OF ARMA

The article is devoted to theissues of procedural and legal features of identifying and
tracing assets in the activities of ARMA. It was emphasized that the National Agency of
Ukraine for the Detection, Search and Management of Assets Derived from Corruption and
Other Crimes (ARMA) is a newly created law enforcement agency with a special status,
whose powers include the detection and search for assets that may be seized in criminal
proceedings, as well as the management of these assets. The activity of the ARMA embodies
the doctrine of "intelligence-led policing (ILP of the risk system)" in terms of identifying and
tracing assets. It is emphasized that at the level of procedural legislation, aspects
of identifying and tracing assets derived from corruption and other crimes are unfortunately
not regulated. The ability to independently exercise its procedural powers to identify and
search for ARMA assets can only be exercised through the use of such a tool as "requesting
information to state bodies, local self-government bodies, in order to obtain information
necessary for the performance of ARMA duties", the regulatory and legal procedure for the
application of which is determined at the level of the Law of Ukraine "On the National
Agency of Ukraine for the Detection, Tracing and Management of Assets Obtained from
Corruption and Other Crimes" dated November 10, 2015 No. 772-VIII. The use of artificial
intelligence software in the activities of ARMA to strengthen the ability to combine all its
information resources into a single analytical and retrieval system that allows rapid
processing and analysis of information in accordance with the specified parameters
contained in automated information and reference systems, registers and data banks
available to ARMA looks extremely promising.

Keywords: ARMA, corruption offenses, assets, detection, search, databases, requests.
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IPABOBI IIJICTABY BIIIMTOBIIAJIBHOCTI
3A IOPYIIEHHS MMOJATKOBOT O
3AKOHOJIABCTBA

Y cmammi npoananizosano npagogi ochosu, w0 6uUHAYAIOMb UOU MAa NIOCMAsU
8i0N06I0ANLHOCMI 3a NOPYUWEHHS NOOAMKOB8020 3AKOHOOABCMBA. 3A3HAUEHO, WO 0ePIHCABHULL
npuMyc y nooamxogiii cgpepi peanizyemscs 3a 00NOMO2010 8CINAHOBIEH020 3AKOHO0A8CHEOM
MEXAHI3MY 10PUOUYHOT 8I0N08I0ATbHOCMI. AKYEHMOBAHO Y8azy HA CheYUDIYHUX O3HAKAX,
NPUMAMAHHUX GION0GIOATLHOCI 3a NOPYWEHHSI NOOAMKO8020 3aKOHO0ABCMEA.

Bcmanoeneno, wo 6ionosiono 0o Ilooamxosoco kodekcy Ykpainu 3a nopyuieHHs
nOOAMKO0B020 3AKOHOO0ABCNEA 00 NIAAMHUKIE NOOAMKI8 A THWUX CYO €Kmi8 nooamKosux
NPasonopyuierb modice 6ymiu 3acmoco8ano GiHaAHCO8Y, AOMIHICMPAMUBHY MA KPUMIHANbHY
8IONOBIOANIbHICMb  3ANI€ICHO 6I0 CKIAOY NPAGONOPYWIEHHS MA CMYNeHs 1020 CYCHilbHOL
Hebe3nexu.

Ananiz npagogux niocmae Gionosi0AmIbHOCHI 3a NOPYUIEHHS NOOAMKOB8020 3AKOHOO0ABCMEA
30IlICHEHO 3 BUKOPUCMAHHAM [HMESPAMUEHO20 NioXo0y, AKULl OXONIIE KOMNIEKCHe
3acmocyeants Ha0OAHb NPAGOGOI HAYKU 6 MAKUX 2any3sax, fAK Hooamkoge npaso,
aoMiHicmpamueHe npaso ma KPUMIHAIbHe NPAso.

3’acosano, wo ¢inancosa 6i0N0GIOANLHICHb 3ACMOCOBYEMBCS 34 BYUHEHHSI NOOAMKOB020
npagonopyuienta 32iono 3 I[looamkosum Kodekcom Yxpainu 6 0OHill 3 maxkux 080x ¢opm —
Qinancosux wmpaghie abo newi, abo oonouacro. Oxkpemy ysacy npuodileHo xapaKxmepucmuyi
cy6 ’exmis noOamKosUx npasonopyulers. 3asnavero, wo npomseom 2018-2023 pp. oo enasu 11
Tlooamkogozo kodexcy Ykpainu 6y10 6HeceHO psAad 3MiH WOOO BUOKPEMIEHHSA CNeyialbHUux
cy6’€kmig no0amxo8ux npasonopyuieHs.

Ipoananizosano oxpemi acnekmu AOMIHICMPamMueroi 8i0N0BIOATILHOCI 3 NOPYULEHHS
npasun y cgepi onooamxysanmsi. Buoxpemieno HU3KY CKIA0i6 aOMIiHICIpAMueHUx
npasonopyuieHb y no0amxositl cgepi, nepeddbavenux Koodexcom Yxpainu npo aominicmpamueHi
npagonopyuleHHs.

Jlano xapaxmepucmuky KpUMIiHAAbHINU GIONOBIOATILHOCMI 34 VXUNEHHs 6I0 Cniamu
nooamxis i 300pis, nepedbauerny cmammeio 212 Kpuminanvrnozo xooekcy Yxpainu.

© Tepena C. B., 2024
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3pobreno euchosox npo me, wo 0cCoOOAUBICMIO GIONOBIOATLHOCMI 34 NOPYUICHHS
Nn00AMKO0B020 3aKOHO0ABCMEA € iI KOMNEHCAYIUHO-KAPATbHULL Xapakmep.

Knrwouosi cnosa: 6ionogioanvricms 3a nopyuweHHs no0amK08020 3aKOH0OA8CMEaA, QiHaHCO8a
8I0N0BIOANLHICIb, NO0AMKO8e NPABONOPYUICHHSA, CYO €EKMU NOOAMKOSUX NPAGONOPYULEHD,
Tooamxkosuii kodekc Ykpainu.

IHocTraHoBka mpoO.aemu. BukoHaHHS NIaTHUKaMM TOAATKIB Ta IHIIUMU CYO’ €KTaMuU
IOJJATKOBHX NPABOBITHOCHH ITTOJATKOBOTO OOOB’SI3KY @ priori HE MOXKE CIIUPATHCS JIUIIE Ha
BHCOKHI piBeHb iX TIPaBOCBIOMOCTI, TOOTO YCBIJIOMJICHHS CYCIUIBHOT 3HAYyIIOCTI,
nepeabadeHol HOPMaMHU MOJATKOBOTO 3aKOHOJABCTBA HAJEXKHOI MOBEHiHKA. B ymoBax
BOEHHOT'O CTaHy, a TAKOX y KOHTeKcTi mianucanns [Ipesuaentom Ykpainu 5 rpyaas 2023 p.
3akony Ykpainm Big 09.11.2023 Ne 3453 momo ckacyBaHHS MOPATOpil0 Ha MPOBEICHHS
ITOJIATKOBHUX TEPEBipoOK [1] He OCTaHHIO POJIb JUIsl HATOBHEHHS OFOKETIB BIAMOBITHUX PiBHIB
MMOJJATKOBUMH HAIXO/UKCHHSIMH BiJirpae 3acTOCYBaHHsS 3aXOIIB JIEPXKABHOTO IIPHMYCY B
cdepi onogatkyBaHHs. OCTaHHI MalOTh HU3KY cHelU(iyHIX O3HAK:

—  3aCTOCOBYIOTHCS KOMIICTEHTHHMH OpTaHaMH 3 METOI0 3a0C3IEUYCHHS pEeKUMY
3aKOHHOCTI y c(epi OIoAaTKyBaHHsI Ta JOTPUMAHHS MIPABUJI CIJIATH TIOAATKOBUX IJIATEXKIB;

—  TMOLIMPIOIOTHCS K Ha (HI3MYHUX, TaK 1 Ha IOPUIUYHUX OCi0 — IJIATHUKIB MOJATKIB, a
TakoXk oci0, mpupiBHAHEX [lomaTkoBuUM KomekcoM Ykpainu [2] y mpaBax i 00OB’s3Kax 10
HIIX;

— MmICTaBM Ta  MOPAJOK  I1X  3aCTOCYBaHHS ~ BH3HAUAIOTBCS  TOJATKOBUM,
aJMIiHICTPAaTUBHUM 1 KPUMIHAJIbHAM 3aKOHOJABCTBOM (OiNbII JETanbHO i€ MHUTaHHS Oyze
PO3KpPHUTO HIKYE);

— IX 3acCTOCyBaHHS € pe3yJbTaTOM peaji3alii JIep>KaBHO-BJIAJHUX IOBHOBa)XEHb
M0CaJOBUMHU 0c00aMU KOHTPOIIOBAILHUX OpraHiB (Jlep:kaBHoi MoIaTKOBOI CITy>k0OU YKpaiHu)
YW IHIOIMX KOMIIETEHTHHUX OpTaHiB (HANPHKIAJ, TPaBOOXOPOHHHX, SKIIO HAECTHCA TIPO
3aCTOCYBaHHS KPHMiHAIBHOI BIAMOBITAIBLHOCTI B TIOPSAAKY CT. 212 KpuMiHAIBHOTO KOAEKCY
VYkpaiunu [3]);

— METOI0 IIOAaTKOBOTO IIPUMYCY € CIIOHyKaHHS IUIATHHKIB MOJATKIB Ta 1HIIMX
MOJIATKOBO 3000B’13aHUX OCI0 70 BUKOHAHHS TI0JJATKOBOTO 000B’SI3KY;

—  pi3HOOIYHMI XapakTep LUX 3aXO[iB (3a 3HAUYILICTIO, CHJIOI BIUIMBY Ta MacIITaOOM
3aCTOCYBaHHS);

— 0ocoONMBHU TIpOILIECYyaTbHUIA TOPSJOK 3aCTOCYBaHHs, BH3HaYeHHU I[logaTkoBHM
KOJEKCOM YKpaiHu abo K IHIMUMHM aKTaMH 3aKOHOJABCTBA 3aJIeKHO BiJl BHIY FOPUIAMYHOI
BiJINIOBiJAJIBHOCTI, 1110 3aCTOCOBY€ETHCS B KOXKHOMY KOHKPETHOMY BUIAJIKY;

— 3a0e3medyeHHS MOXJIMBOCTI  OCKapKEHHS  pillleHb, [Milf 49n  Oe3XisubHOCTI
KOMIICTEHTHHX OPTaHiB.

JepxaBHuI MPUMYC y MOJATKOBIH cdepi peanizyeThbCss BCTAHOBICHHM 3aKOHOIAaBCTBOM
MEXaHi3MOM IOPHIUYHOI BiAMOBIJAIBHOCTI.

AHani3 ocTaHHiX JdocjaimkeHb i myOuikanii. TeopeTwmuHi Ta NpHUKIAmHI aCTIEKTH
BiJINOBITAJILHOCTI 3@ TOPYHICHHS HOPM (DIHAHCOBOTO 3aKOHOJABCTBA B pI3HUH dYac
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mijTaBany aHamizy y cBoix mparsix JI. A. Baonesceka, E. C. JImurpenko, A. W. IBaHchKHif,
JI. M. Kacesrenko, M. II. Kyuepsieenko, H. 10. Ilpummea, O.II. Oparox Ta iHII BYEHi.
Ha ocobnuBy yBary 3 mnpoOieMaTWKM BiMOBINANBHOCTI 3a MOPYIIEHHS MOAAaTKOBOTO
3aKOHOJIaBCTBA 3aCIyTOBYIOTh MyOJlikallii B HaykoBuX (paxoBux BumaHHsx 0. A. Kosais [4],
0. 0. Kocrenxo [5], O. B. Makyx [6], M. K. Cmaxkorpaii [7].

IMocTanoBka 3aBaaHHsl. MeTOIO CTATTI € MPAaBOBUH aHaNi3 BUIIB BiIIOBIIATBHOCTI 3a
MOPYIIEHHS MOJJaTKOBOTO 3aKOHOJAaBCTBAa YKpaiHM Ha Cy4yacHOMY €Tarli.

Buxuiag ocHoBHOTro Matepiaiy. Binnoginso o ct. 111 [TomarkoBoro konekcy Ykpainu [2] 3a
MIOPYIIEHHs 3aKOHIB 3 NMHUTAaHb OMOAATKYBAaHHS 10 Cy0’€KTiB MOAATKOBHX IIPABOIIOPYIICHB
MO>Ke OYTH 3aCTOCOBaHO (D iHAHCOBY, aJAMIHICTPATHBHY 400 KPUMIiHAIBHY BiMOBIIaIbHICTS.

dinancoBa BiAnoBiganbHIcTh 3rigHo 3 1. 111.2 cT. 111 IlogatkoBoro xoaekcy YkpaiHu
Mo>ke OyTH 3aCTOCOBaHa y JIBOX (opMax:

1) yBurmaai mrpadHUX (PiHAHCOBUX) CaHKIIN (ITpadis);

2) 'y BHIJIAMI MEHI.

dinaHcoBa BIAMOBiAaJIbHICTH, MO0 mependayeHa [lomaTkoBUM KOAEKCOM YKpaiHW,
XapaKTEPU3YETHCS HU3KOIO CIIEIM(IYHNX O3HAK:

1) dakTnyHOIO MiACTaBOIO (IHAHCOBOI BIAMOBIMATBHOCTI € BYMHEHHS IiSHHS, IO
MICTUTh O3HAKH CKJaAy NojaTkoBoro mnpapomnopymenns (m. 109.1 cr. 109 IlogarkoBoro
KOoJIeKCy YKpaiHH), a HOpUANYHOI (HOPMAaTHUBHOIO) IIiJICTABOI0 — HOPMHU IOAAaTKOBOTO
3aKOHOJIAaBCTBA Ta BUMOTH, BCTAHOBJICHI IHIIIMM 3aKOHOJIABCTBOM, KOHTPOJIb 32 JOTPUMaHHIM
SKOTO TOKJIaJIeHO Ha KOHTpoioBajbHi opranu (m. 109.2 ct. 109 IlogaTkoBOro Komekcy
VYkpainu [2]);

2) HacTaHHS BiANOBIJAIBHOCTI BPEryJIhOBAHO HOPMAaMHU IOJATKOBOTO 3aKOHOJABCTBA
(30kpema, tnaBoro 11 «BimnosimanbHicTey» 1 TiaBoro 12 «Ilens» I[lomaTkoBOro Koaekcy
VYxpainu [2]);

3) BINMOBINANBHICTH TIONSATAE B 3aCTOCYBaHHI IO MPAaBOMOPYIIHWKA INTpadHUX
(pinancoBux) cankmiii (mrpagis) Ta/abo meni (m. 111.2 cr. 11 IlomaTkoBOro KoIeKCy
VYkpainu [2]);

4) cy0’exTtamu Takol BIIMOBITAaTBHOCTI € YITKO BH3Ha4eHi [loaTKOBHM KOJEKCOM
VYkpainu Kareropii MOpPYIIHHUKIB (32 3arajlbHAM TIPAaBWIOM — Ii¢ IUIATHUKA TOJATKIB,
nonatkoBi areHtu (m. 110.1 ct. 110), konTpomioBaibHi opranu (m. 109.4), 3akoHHi
NPEACTAaBHUKU IIIATHUKIB MOAATKIB-Pi3udHMX 0ci0 3rimHo 31 crarrero 242 I{uBinbHOTrO
Kolekcy YKpaiHH B pa3i HEeBUKOHaHHS OOOB’s3KiB, BH3HAuUeHHX [l0aTKOBHM KOJEKCOM
Vkpainu (. 110.4 ct. 110) [2].

Boanouac mpotsrom 2018-2023 pp. o rmasu 11 IlogaTkoBoro koaekcy Oyjno BHECEHO
PN 3MiH OO0 BHUOKPEMJICHHS CIEIabHUX CyO’€KTiB MOJATKOBUX IPABOIOPYILICHD,
30KpeMa:

— cy0’eKTiB rocrnojaproBaHHs onepalliil 3 peaiizalil najibHOro abo CIUPTY €TUIIOBOTO
0e3 peectparii Takux cy0’€KTiB MIATHUKAMHU akiu3Horo nofgaTky (m. 117.3 cr. 117) [2];

—  Hepe3uJeHTIB (iHO3eMHI FOpUAMYHI KOMITaHi1, OpraHi3ailii), 1o MpoBajsaTh JisSUTbHICTh
gepe3 BINOKPEMIICHHH MiAPO3ILL, 30KpeMa TOCTiHE MpeICTaBHHUITBO, O3 B3ATTSA Ha
nojaTkoBuii 00k (. 117.4 ct. 117) [2];
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— oci0-Hepe3WACHTIB oOIepamiii 3 TOCTavyaHHS Ha MUTHIH Tepuropii Ykpainu
€NEeKTPOHHUX MHOCIyr (i3sHUHUM ocobaM, 30KpeMa (i3UUYHHUM OCOOaM-MiANPUEMIISIM, HE
3apeecTpOBaHUM SIK IUIATHUKU TOJATKy Ha JOAaHY BapTicTh, 0e3 peecrparii Takoi ocoOu-
HEpe3uJIeHTa K IUIATHUKA IOJaTKy Ha jxoxaHy Baprticth (m. 117.5 ct. 117 IlogatkoBoro
KoJekcy YKpainu [2]);

— (iHAHCOBMX AareHTiB, fKi € MiA3BITHUMH (IHAHCOBUMH YCTaHOBaMH JJs Iliyiei
Bbararoctoponnsoi yroau CRS ta 3aramsHoro cranmapry 3BiTHOCTI CRS (1. 117.6 c1. 117 Ta
m. 39°.3 cr. 39° [TomaTkoBoro xoxekcy Ykpainu [2]);

— 0aHKiB, 1HIINX (hiHAHCOBUX YCTaHOB, HEOAHKIBCHKUX HAJABAYiB MIATIKHUX MOCIHYT,
eMiTeHTiB enekTpoHHux rpomeit (m. 118.1 ct. 118 [TogatkoBoro konexcy Ykpaiau [2]);

— HOTapiycCiB MO0 MOPYIICHHS HUMHU MOPSJIKY Ta/ad0 CTPOKIB MoJaHHS iH(opMarrii
KOHTPOJIFOBAJIBHUM OpPraHaM IIPO TOCBIUEHHS TOTOBOPIB OPEHAN 00’ €KTIB HEPYXOMOCTI B pasi
BUMHEHHS Takoi HoTapiaibHoi Aif (1. 1191 cr. 119! [TomatkoBoro konekcy Ykpainu [2]);

—  CyO’€KTIB IrOCIIOJIapPIOBAHHS, SKi IPOBAIATH ITOCEPEIHUIIBKY AiISUTBHICTD, OB’ SI3aHy 3
HAJaHHSM IOCIYT 3 OPEHOH HEePYXOMOCTi (PieNTOpiB) MIOJ0 MOPYIICHHS IMOPSAAKY Ta/abo
CTpOKiB mojaHHS iH(popMalii mpo yKiIajeHi 3a iX NOCEPETHUITBOM IUBLILHO-TIPABOBI
noroBopu (yroam) mpo openmy HepyxomocTi (. 119'.2 cr. 119! IMomatkoBoro komekcy
VYkpainu [2]);

—  KOHTPOJIIOBAJILHUX OCIO II0JI0 HETMOJaHHS HAMH 3BITIB PO KOHTPOJILOBAHI 1HO3EMHI
kommadii (1. 120.7 ct. 120 ITogaTtkoBoro kojekcy Ykpainu [2]);

—  pe3uIeHTIB YKpaiHM IIOIO HETOBiIOMIICHHS HUMH IIPO YKJIAICHHS JOTOBOPY LIOAO
yHOpaBiiHHA a00 aIMiHICTpYBaHHS TPacTy abo MpO MPUIHHEHHS TaKOro JOTOBOPY y CTPOKH,
nepenbadeni [lomatkoBum komekcom Ykpainu (m. 121.4 cr. 121 IlomaTkoBoro Komekcy
VYkpainu [2]);

— 0ci0, sIKi 3IIHCHIOIOTh YIpPaBIiHHSA a00 agMIHICTPYBaHHS TPAcTy, MO0 HEMOJaHHS
HUMH 200 TIOJJAHHS HE TIOBHUM 00CSITOM (DiHAHCOBOI 3BITHOCTI, KOMIH MEPBUHHUX TOKYMEHTIB
Ta iHIOI iH(OpPMALi 010 TPAaCTy Ha 3amUT KOHTPOJOBaIbHOrO oprany (m. 121.5 cr. 121
[TomaTkoBoro konekcy Ykpainu [2]) Tomo.

JlpyruM BHJIOM BiJIMOBINANBHOCTI 3a TIOPYIICHHS 3aKOHIB 3 NMUTaHb OMOJATKYBaHHS Ta
1HIIOTO 3aKOHOJABCTBA, KOHTPOJIb 32 JOTPUMAaHHSAM SKOTI'O MOKJIaJEHO Ha KOHTPOJIOBAJIbHI
OpraHu, SIK MU BXKe 3a3Havaiy Buile, BianosiaHo mo mm. 111.1.2 m. 111.1 ct. 111 TlomaTkoBoro
KOoJIeKCy YKpaiHM € aIMiHicTpaTHBHA BiANOBiNAJIbHICTh. [lilcTaBoro ajMiHICTpATHBHOI
BIJIMOBIJAIGHOCTI € BYHMHEHHS aJMIHICTPATHBHOTO TMPABOMOPYIICHHS, IepeadadyeHoro
Koznexcom Ykpainu npo agminicTpatuBHi npaBonopyiienHs (nam — KYnAll) [8].

Lle#t xomeKkc 3akpillIIO€ HU3KY CKJIAAIB aAMIiHICTPATMBHUX IPABOMNOPYLICHb y cdepi
OIMOJATKYBaHHsI Ta 1HIIOTO 3aKOHOAABCTBA, KOHTPOJIb 3a JIOTPUMAHHSAM SKOTO MOKJIAJICHO Ha
KOHTPOITIOBAIEHI OpPraHu, 30KpeMa:

— cr. 163! KYnAIl «[TopyuieHHsT MOPAAKY BEJICHHA MOJATKOBOTO OOJiKy, HalaHHS
ayJUTOPCHKUX BUCHOBKIBY [8];

— cr. 163% KYnAII «Henonanus abo HeCBOEUACHE TOMAHHS TUIATIRHIX JIOpYYEHb Ha
nepepaxyBaHHs HaJIG)KHUX JI0 CIUIATH MOAATKIB Ta 300piB (000B’I3KOBUX IUIATEXIB)» [8];
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— cr. 163 KYnAIl «HeBUKOHAHHS 3aKOHHMX BHMOT MOCAJOBHX OCI0 MOJATKOBHX
oprasisy [8];

— cr. 163* KYnAII «IlopymieHHs OpAAKYy YTpHMaHHS Ta TlepepaxyBaHHs MOJAaTKy Ha
JIOX0 U Pi3UIHUX OCi0 1 TOJaHHS BIJOMOCTEH PO BUTLTAYCHI TOX01» [8];

— c1. 163'7 KYnAIl «IlopyleHHsi NOPSAKY CHPaBIsSHHSA Ta CIUIaTH TYypPUCTHYHOTO
360py» [8];

— cr. 164" KYnAIl «IlopyiieHHsT TOPSAKY TOJMAHHS JeKjapalii mpo JOXOAH Ta
BEJICHHS OOJIKY JOXOIB 1 BUTpaT [8];

— cr. 166° KYnAIl «llopyuieHHs MOpSAKY HPUIMHEHHS MOPUAMYHOI 0coOH a6o
MANPUEMHHAIILKOT TISUTBHOCTI (pi3MyHOT ocoOH-mimnpueMirs [8], 30kpema, 4.5 i€l crarti
(HemoaHHs, HECBOEYACHE TIOIaHHS a00 MOAaHHS HEe B TOBHOMY 00Cs31 Ha BUMOTY MOAATKOBUX
opraniB abo IlenciiiHoro ¢ouay VYkpaiHH A7 TPOBENCHHS MO3AIJIAHOBUX IEPEBIPOK
MIEPBUHHUX JIOKYMEHTIB, PEricTpiB OyXraJlTepchbKOro oOJiKy, IMOJATKOBOI 3BITHOCTI Ta iHIIMX
JIOKYMEHTIB, IO TIOB’sI3aHi 3 00YMCIICHHSM 1 CIIATOXO ITOJATKIB 1 300piB), a TAKOXK Y. & CT. 166°
KYnAII (GesmincraBHe 3amepedeHHs ITONATKOBHX OpradiB, I[leHciiiHoro ¢oHmy Ykpainu,
(OHIIB COLIaNBbHOTO CTpaxyBaHHS MPOTH MPOBENEHHS AEP)KABHOI PEeCTpallii MPUITHHEHHS
ropuMaHOT 0cobu) i 4. 9 cr. 166° KYnAIl (HenpoBeneHHs ab0 HeCBOEYAaCHE MPOBEIEHHS
MOAATKOBIMH OpraHaMy, (POHAAMH COIaNbHOTO cTpaxyBaHHs Ta [leHciitanM Gonmom Ykpainn
MIEPEBIPOK, MOB’SI3aHUX 3 MPUIIMHECHHSIM IOPUIMYHOT 0COOM, Ta HEHallaHHsA abo HecBOeYacHe
Ha/IaHHS BIAMOBIIHKUX JIOBIJIOK TIPO BIICYTHICTH 3200pTOBaHOCTI 31 CIUIATH ITO/IATKIB, 300piB 200
€IMHOTO BHECKY Ha 3arajbHO000B’3KOBE JIepKaBHE COLIIAIbHE CTPaXyBaHHS).

TperiM BujoM BimmoimanbHOCTi, mepemdadeHuM mm. 111.1.3 TlogaTtkoBoro komekcy
VYkpainu [2], € KpuMiHabHA BiIMOBINANBHICTE. 3rigHO 3 4. 1 ¢T. 2 KpuMiHambHOTO KOJIEKCY
Vkpainu [3] miacTaBolO KpHMiHAJIbHOI BIAMOBIAAJIBHOCTI € BUMHEHHS OCOOOI0 CYCHUIBHO
HeOe3MeyHoro JisiHHS, K€ MiCTUTh CKJIaJ] KPUMiHAJIbHOTO NPaBONOPYIICHHS, Iepea0aueHoro
muMm Konexkcom.

Cratrs 212 KpuminameHOoro Kkojekcy VYkpainm [3] mependadae KpHUMIHAIBHY
BiJINOBITAJIBHICTh 332 YXHWJICHHS BiJl CIJIATH MOAATKiB, 300piB (0OOB’SI3KOBHMX IJIATEXKIB).
CTpyKTypa CTaTTi OXOIUTIOE 6 YaCTHH 1 IPUMITKY.

Yacruna 1 cr. 212 KpuminansHoro koaekcy Ykpaiau [3] Bu3Ha4ae 00’ €KTHBHY CTOPOHY
KPUMIHAJILHOTO TPaBOMOPYIICHHS — YMHCHE YXWICHHS BIiJ CIUIATH TOAATKiB, 300piB
(0OOB’SI3KOBUX ~IIATEXIB), IO BXOMITh Yy CHUCTEMY OIIOJATKyBaHHS, BBEICHUX Y
BCTAHOBJICHOMY 3aKOHOM TOPSAJIKY, BUMHEHE CIy’KOOBOIO 0COOOI0 MiJIPHEMCTBA, YCTAHOBH,
oprasisariii, He3aJe)XHo BiJi popmMH BIacHOCTI a00 0co000, IO 3aMAEThCs i IPHEMHHUIIEKOO
JUSUTBHICTIO 0€3 CTBOpPEHHsI IOPUAWYHOT 0cOoOM Yu Oylb-sSKOK IHIIOK 0CO000I0, sKa
3000B’s3aHa 1X CIUIaYyBaTH, SIKIIO 1 TiSHHS NPU3BENH 10 (PaKTUYHOIO HEHAIXOKEHHS 0
Or0/KETIB UM Jep KaBHUX LITHOBUX (POH/IB KOIITIB y 3HAUHUX PO3Mipax.

Otxe, 00’€KTHBHA CTOpOHA 3JI04YMHY, mepeadadeHoro 4. 1 cr. 212 KpuminaneHOTO
Kojekcy YKpainu [3], HOBUHHA MICTUTH CYKYITHICTh TPHOX O3HAK:

1) yMmHCHe yXWIeHHS Bil CIUIATH IOJAATKiB, 300piB (0OOB’SI3KOBUX IUIATEXKIB), ILO
BXOJISITh Y CUCTEMY OMOAATKYBaHHS, BBEJICHUX Y BCTAHOBJICHOMY 3aKOHOM MOPSAKY; TOOTO
KpUMiHalIbHA BiAMOBIAATBHICTE HACTa€ HE 3a caM (DaKT HECIUIATH B YCTAHOBICHHU CTPOK
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MTOJIaTKiB, 300piB, 1HIINX 0OOB’SI3KOBUX IUIATEXKIB, a JIMINE B pasi, KOJU Ie AISTHHS BUNHCHO
YMHCHO. 3 OTJISTy Ha IIe CyJl Ma€ BCTAHOBUTH, 10 ocoba Maa HaMip He CILIadyBaTH HAICKHI
JI0 CIJaTU TOJATKH, 300pu, iHIII OOOB’SI3KOBI IUIATEXi B MOBHOMY O0OCs3i UM TNEBHY iX
YaCTHUHY;

2) cycnibHO HeOe3leyHi HACHiIKA Yy BUTISAI (aKTHYHOTO HEHAJIXOJDKCHHS JIO
OIOKETIB UM ICP)KAaBHUX IIUTHOBUX (DOH/IIB KOIITIB Y 3HAYHHUX PO3Mipax;

3) OpUYMHHMIN 3B’A30K MK JISTHHSIM 1 HACTiAKaAMH.

Takox vactuna 1 ct. 212 KpuminaneHOro kojexcy Ykpainu [3] MICTHTH BKa3iBKy Ha
CHEIaIbHOTO Cy0’€KTa JIJIS IbOTO CKJIATY KPHMIHAIBHOTO MPABOIIOPYIIICHHS:

1) cuyx00By oco0y MiANMPHEMCTBA, YCTAHOBH, OpraHi3allii, He3aleKHO BiX (opMH
BJIACHOCTI,

2) abo ocoly, ska 3alMA€EThCS MiAMPUEMHHITBKOIO TISUTBHICTIO 0€3 CTBOPEHHSI FOPUANYHOI
ocoow;

3) um Oyme-sKy IHmY oco0y, sKa 3000B’s3aHa CIIauyBaTH IOJATKH, 300pH
(00OB’A3KOBI TIATEX1).

Yacturu 2 i 3 cr. 212 KpuminansHoro Kogekcy Ykpainu [3] BCTAaHOBIIOIOTH BiAIIOBITHO
kBamiikyroui Ta 0co0JIMBO KBami(hiKy:O4dl O3HAKM KPHMIHAIBHOTO TPABOMOPYIICHHS.
KsanidikyrounMu 03HaKaMy B IIbOMY BHIIQJIKY € BAMHCHHS 32 ITOIIEPEIHBOI0 3MOBOIO TPYIIO0
0cib abo (hakTUUHE HEHAXOHKEHH 10 OF0JKETIB UM ACp>KaBHUX LINbOBUX (POHAIB KOIITIB Y
BeNMKuX po3Mipax. OcoOnuBO KBami(iKylOUMMH O3HAKaMH € BUMHEHHS 0C000r0, paHime
CYJIMMOIO 33 YXWJICHHS BiJ CIUTATH IMOAATKIB, 300piB (000B’I3KOBUX ILIATEXIB), 00 PakTHIHE
HEHAJIXO/DKEHHS IO OFOJDKETIB UM ACPIKaBHUX IUTHOBUX (DOHIIB KOIITIB B OCOOJIHBO BEIUKUX
po3mipax.

Yactuna 4 cr. 212 KpuminaneHOTO Kozekcy Ykpainu [3] mepexbauae creriaabHUA BHI
3BUTPHEHHS BiJl KPUMIHAJIBHOI BIJMOBINANBLHOCTI, SKWH TMONSArae B TOMY, IO Oco0a, sKa
VXWIIacs B CIUIATH TIOAATKiB, 300piB (0OOB’A3KOBHX IUIATEXKIB), 3BUILHSIETHCS BiJ
KPUMIHAJIBLHOI BiAMOBIAAILHOCTI, SKIO JI0 MPUTATHEHHS 11 IO KPUMIHAIBHOT BiJIIOBIIAIBHOCTI
CIUTaueHO TOAaTKH, 300pHu (0OOB’SI3KOBI TUIATEXki), & TAKOXK BiAIIKOAOBAHO KOy, 3aBAaHY
JeprKaBi IX HECBOE€YACHOIO CcIUIaTolO ((piHAHCOBI CaHKITI1, ICHS).

Yactunamu 5 1 6 cr. 212 KpuminaneHoro kojaekcy Ykpainu [3] BH3HaYeHO YMOBH, 3a
AKUX JisHHA, TepeadadeHi YacTUHAMU MEpIIOI0 — TPEeTbOlO IIi€i CTaTTi, HE BBaXKAIOTHCS
YMHUCHHM YXWJICHHSIM BiJ CIUIaTH NOAATKiB, 300piB (00OB’A3KOBHX IUIATEXKIB) — II€
JIOCATHEHHS MOJIATKOBOT'O KOMIIPOMICY TUIATHUKOM ITOJIATKIB BiAMOBIMHO O MiApo3mity 9-2
po3nity XX «IlepeximHi monmoxeHHs» IlogaTkoBoro kojekcy YKpaiHu abo, BiIIOBIIHO,
MOJIaHHS 0COOO0 OJTHOPA30BOi (CIeliabHOT) JOOPOBUIBHOI JIeKIaparlii Ta criara y3ropKeHol
cymu 300py 3rigHO 3 migpo3auioM 9-4 «OcoOnMBOCTI 3aCTOCYBaHHSI OJHOPA30BOTO
(creniabHOTO) JTOOPOBUIBHOTO JIEKJIapyBaHHS akKTUBIB (Gi3ndHHX o0cio» posairy XX
ITomaTkoBOro KogeKkcy YKpaiHu (T. 3B. 3aKOHOM IPO TOJAATKOBY aMHICTIIO).

Takox crarra 212 KpuminaneHoro xonexkcy YkpaiHu [3] MICTUTb NPUMITKY, SIKOIO
BCTAHOBIIIOIOTHCS TOHSATTSI 3HAYHOTO PO3MIpy KOWITIB (SIKi y TpU TUCSUi 1 Oinbine pasiB
NEePEBHUIIYIOTh YCTAaHOBJICHUM 3aKOHOZABCTBOM HEOIIOJATKOBYBAHMI MIiHIMYM JIOXOMIB
TPOMaJIsH), BEITUKOTO Po3Mipy (B IT’SITh THCSAY 1 OLIbIIE pa3iB MEPEBUINYIOTh YCTAHOBJICHUI
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3aKOHOJIaBCTBOM HEOIOJJATKOBYBAaHUI MIHIMYM JIOXOJIB TPOMaJSH) Ta OCOOJIHMBO BEITUKOTO
po3mipy (B ciM THCAY 1 Ouiblie pa3iB MEPEBUIIYIOTh YCTAHOBICHHH 3aKOHOJaBCTBOM
HEOIOAATKOBYBaHMI MiHIMYM JIOXOJIB IPOMAJISIH) JUIS IiJIel BKa3aHOi CTATTI.

BucnoBku. OTxe, 0cCOONMBICTIO BIAMOBINAJIBHOCTI 32 TIOPYHICHHS MOJATKOBOTO
3aKOHOJIaBCTBA € 11 KOMIICHCAIlIHO-KapanbHuii XapakTtep. KommeHcariiiHuii Xapaktep
BiJINIOBITAJILHOCTI TOJISITa€ B 3a0€3MEUCHHI BiJIIKOAYBAaHHSA 30MTKIB JEp)KaBH Ta OpraHiB
MICIIEBOTO CaMOBPSIyBaHHS BHACIIJIOK HEOTPUMAHHSA YU OTPHMAHHS HHMU HE MOBHHM
o0csiroM ab0 He B yCTAaHOBJICHI CTPOKH MOAATKIiB i 300piB. KapanbHuil xapakTtep mossrae B
CIPSMOBAHOCTI 3aCTOCYBaHHsI BIJINOBIJAILHOCTI HAa NMPUMYCOBE BUKOHAHHS ITOJaTKOBOTO
000B’513Ky KOHKPETHUM MPABOIIOPYIIHUKOM (IUTATHUKOM HOJATKIB, MOJATKOBUM arcHTOM Yd
iHIIUM cy0’ekToM, Bu3HaueHUM ITogaTkoBUM KofiekcoM YKpaiHH) Ta 000B’SI3KY NEpeTepliT
HETaTUBHI HACIIIKA CBOTO MTPABOMOPYIICHHSI.
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S. V. Terepa. LEGAL GROUNDS OF RESPONSIBILITY FOR VIOLATIONS OF
TAX LEGISLATION

The article deals with the legal bases that determine the types and grounds of liability for
violation of tax legislation. It has been noted that public compulsion in the tax sphere is
implemented through the mechanism of legal responsibility established by law. Special
attention was paid to the specific features associated with responsibility for violation of tax
legislation.

It has been established that in accordance with the Tax Code of Ukraine, the financial,
administrative and criminal liability for violation of tax legislation concerning taxpayers and
other subjects of tax offenses can be applied. It depends on the composition of the offense and
the degree of its social danger.

The analysis of legal grounds for liability for violation of tax legislation has been done
using an integrative approach, which includes the complex application of legal science’s
assets in such areas as Tax Law, Administrative Law and Criminal Law.

It has been found that financial responsibility is applied for the committing of a tax
offense according to the Tax Code of Ukraine in one of these two forms — financial fines or
penalties — or simultaneously. Special attention was paid to the characteristics of the tax
offenses’ subjects. It has been underlined that during 2018-2023, a number of changes were
made to Chapter 11 of the Tax Code regarding the identification of special subjects of tax
offenses.

The certain aspects of administrative responsibility for violation of rules in the field of
taxation are analyzed. A number of components of administrative offenses in the tax sphere,
provided for by the Code of Administrative Offenses, are highlighted.

The description of criminal liability for evasion of taxes and fees provided for by Article
212 of the Criminal Code of Ukraine is given.
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1t has been concluded that the special feature of liability for violation of tax legislation is
its compensatory and punitive nature.

Keywords: responsibility for violation of tax legislation, financial responsibility, tax
offense, subjects of tax offenses, Tax Code of Ukraine.
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MPUHLUIIN 3ABE3NEYEHHS IHOOPMALIIIHOT
BE3IEKM B PECCTPI [TPAB BJIACHOCTI
HA HEPYXOME MAMHO

OcHosHe 3a80anus yiei cmammi noaseae y 00CAIONCEHHI YUHHO20 3AKOHO00ABCMEd, sIKe
pezynoe peecmpayiio peioeux npae Ha Hepyxome MAauHo, 3 Memoio 6UOKPEeMAEHHS OCHOGHUX
NPUHYUNie mMexamizmy iHgopmayiinoi be3nexu wWooo Npas 61ACHOCMI HA Hepyxome MAlHO.
Ilpobaemamuxa nonseac y Heobxionocmi adanmayii SHympiwHboi opeanizayii ma
DYHKYIOHY8AHHA MEXAHIZMY 0epIHCABHOI peccmpayii peuosux npage Ha Hepyxome MAlHO 00
NOCMITIHUX 3MiH § B00CKOHANEHHSA ) YUHHOMY 3AKOHO0A8cmel YKpainu. [JuHamiunuii po3eumox
PUHKOBUX pehopM, THIYITIOBAHUX 3AKOHO0ABYEM, NPU3B0OUMb 00 NOMPeOU V GHECEHHT 3MIH Y
npoyec peecmpayii peuosux npag Ha Hepyxomicmoe. Y 36’A3Ky 3 yum y cmammi npogooumo
aHaniz noauioie HAYKO8YI8 Wo00 MeXaHizMy peecmpayii peuosux npas Ha Hepyxome MaiiHo
ma po3enaoaemMo pisHi nioxo0u 00 NPUHYUNIE YbO2O MEXAHIZMY, BKAIYAIYU 3A2ATbHI
NPUHYUNU NPABA A CReYIANbHI NPUHYUNY, WO HALENHCAMb SUKIIOUHO 00 Yb02O THCTNUMYMY.

Cyuacui mexuonocii iHgopmayii 003601710Mb  BNPOBAOIICYBAMU  UUPOKOMACUUMAOHI
3MIHU, AKI NO8 A3aHI i3 300poM, 30epicanHaM ma 0OPOOKOIO NEPCOHANLHUX OAHUX SPOMAOSH.
Kpim moeo, maxi memoou 003601a10msb 3HUUMU Pi6eHb OIOPOKPAMUYHUX HPOYeoyp ma
MIHIMIZy8amu pusuKu KOpynyii.

Bukxopucmanus mexnonozii po3nooinenozo peecmpy cmae NORYAAPHUM SUDIUUEHHAM O
nioguwenHs e@ekmueHocmi  0epocasHux npoyecie ma YOOCKOHANEHHS eNeKMPOHHO20
ypsaodyeanns y kpaini. Ilpome 013 ycniwnoz2o 3acmocy8anusi ybo2o nioxXody HeoOXioHa
aoexkeamua oyiHKa npoobremu, ii KOpeHie ma OYiKy8aHUux pe3yibmamis.

Ha cv0e00mi ceped npasnuxis 3apyOisjcuux Kpain HaOysae NORYAAPHOCMI Mmeopis, ujo
Kaniman abo 6azamcmeo € auuie IHOOPMAYIEI0 PO NPAsa GIAACHOCMI HA PIZHOMAHIMHI
matinosi 06 ’exkmu. I{a ingopmayis nosunna Oymu Hanedxcno 3axuwena. Biocymmuicmo
epexmueHoi cucmemu 3axXUcmy npas e1acHOCMI Ha KOMepYitiHy iHpopmayio Moice npuzsecmu
00 empamu Kanimany, wo nepebysac 6 Kpaini, a MaKolc 3MeHUEeHHsT eKOHOMIYHO20 GNIUBY
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HayionanvHux pecypcie. Tomy eapmo pozensdamu npago Ha GIACHICMb HA THOOPMAYilHI
pecypcu, 30Kpema Ha NePcoHANbHi OaHi, 5K 00°€Km MAUHOBUX Npas, sKi Nnompedyoms
HANEICHO20 3aXUCTY.

Knrwuosi cnosa: inopmayitina 6esnexa, npagosi NpuHYyunu, Hepyxome MatiHo,
inghopmayis, pewosi npasa, peccmp HepyXOMOCHIL.

IHocranoBka npodJaemu. [losiBa HOBUX 1H()OPMAIIHHO-KOMYHIKALIHHUX TEXHOJIOTIH Mae
CBOi yHIKaJIbHI 0COOIMBOCTI, SIKi HOTPiOHO OpaTH 10 yBard He JIMIIEC HA TEOPETUYHOMY PiBHI,
ae W y NpakTHYHOMY IUIaHi, OCOOJIMBO MiJl 4Yac (OPMYJIOBaHHS Ta BIPOBAJKCHHS
BIJMOBIAHOI TpaBOBOI MOMITHKK KpaiHw. [Ipoliec mpaBOBOTO pEryJIIOBaHHS Ta MPHHIUIIN
BUKOPDHCTaHHSA 1H(GOPMAIIMHUX TEXHONOriM XapaKTepU3yIOThCS TUM, IO CIIOYaTKY
3aKOHOAABCTBO HAMAraeThbCsl BHUPIMIMTH TMPOTHPIUYs, SKi BHHUKAIOTH Yy pasi crnpoou
ajanTtyBatd iHGOpPMAIIiifHI BITHOCHHHU J0 IOPUIUYHUX MMPHUHIIMIIIB, Ta CTBOPUTH 3TypTOBaHY
mpaBoBy cucrteMmy. [Ipore momampmmii po3BUTOK iH()OPMALIHHUX TEXHOJOTIH BIUIMBAE Ha
JedopMartiro Ii€l cHcTeMH Ta BUHUKHEHHS HOBUX IPOTHUPIY.

HeratuBHi sBUIIa B HOPMAaTHBHO-TIPABOBOMY PETYJIIOBAaHHI iH(opmamiiiHOi Oe3mexu
MOII0HO 10 OY/Ib-SIKOTO 1HIIOTO HETaTHMBHOTO SIBUINA MTOPOJIKYIOTh OaKaHHS 1X YCYHYTH a0
xo4ya 0 3MeHIUTH iX Macmradbu. OmHAK 3pOOHTH I BaXKKO uepe3 00 €KTHBHI NMPUYMHHL
OCHOBHOIO IIPHUUHOIO 3aKOHOJIaBUOro AucOanaHcy B iH(popMaliiiHii 6e3neri Ha 3araJbHOMY
piBHI € HEBIANOBIAHICTH CHCTEMH HOPMATHBHO-TIPABOBHX AKTIB 1 BMIIICHHX Yy HHUX HOPM
MIEBHOMY 1CTOPUYHOMY €TaIly, PIBHIO Ta CTaHY PO3BUTKY CYCIIJIHbHHUX BiJTHOCHH.

Ha cporomni B VYkpaiHi, K 1 B OUIBLIOCTI Cy4yaCHHX IPaBOBUX CHCTEM CBITY, ICHY€
Kinacugikaris MaifHa Ha pyxome Ta Hepyxome. OcTaHHE 0COOJIMBO NPUBEPTAE yBary 4epe3 CBOO
3HaYHy BapTICTh. Y HAIIOHAIHHOMY 3aKOHOAABCTBI KPaiH iCHYIOTH CICIiJIbHI IPaBOBI HOPMH,
0 PEryIIOIOTh NUTAHHS HEPYXOMOCTI, sIKa BiAirpae KIIOYOBY pONb y 3aKOHOAABCTBI PO
MaifHOBI BimHOCHHH. Lle 103BOJIsIE YiTKO BW3HAYATH IMBLIBHO-TIPABOBUH CTaTyC HEPYXOMOCTI
CTOCOBHO 1HIIMX 00’€KTiB UUBUIbHO-NIPaBOBUX BiHOCHH. ToMy iH(dopmariiiHa Oe3neka Ha piBHI
peecTpyBaHHS TpaBa Ha HEpyXoMe MalHO Ta iHIN TOB’s3aHI 3 HUM TMpaBa, BKIOYAIOYN
0OMEeXEHHS, YTBOPEHHsI, Ilepeiady 1 aHyJIIOBaHHS X MPaB, Ma€ HeaOUsIKe 3HAUCHHSI.

3 omIAay Ha PI3HOMAHITTS 3aKOHOMABCTBA y I cdepi MeTow i€l podoTn € aHami3
KJIFOUOBHX aCIIEKTIB 3aKOHOJABCTBA, 110 CTOCY€EThCS BIAHOCHUH 3 HEPYXOMICTIO.

AHaJi3 ocraHHix pociaigkenb i myOuikamiii. [TutanHio po3BUTKY iH(pOpMaIiitHOrO
3aKOHOAABCTBA TiNbkW 3a 2023 pik NPHUCBATWIM HAyKOBI mocii/keHHs . ApicToBa,
O. bapanos, B. bexneBuesa, /1. binencrka, H. boptauk, B. bpmxkko, C. €cimos, B. Jlinkan Ta
1HIII HAYKOBLI.

IMuTanHs mMOAO CHUCTEMH peecTpalii MpaB Ha HEPyXOME MaifHO, a TaKOX 11 3arajJbHHUX
MPHUHITUIIB JOCII/DKYBAIA y CBOIX Mpamsgx Taki BUeHi, sk B. ABep’sHoB, M. /lomarieHko,
I. 3aBanbHa, I1. Ko3emyk, C. Kpydok, A. JlisyHoBa, O. Maptuniok, A. HOBHIIBKHIA,
H. HoBupka, C. OBuapyk, C. Ocaauyk, f. [lToHomapbsoBa TOLIO.

Buknan ocHoBHoro marepiany. Ilpuxmunu 3abesneueHHs iHpopmaniiiHOT Oe3nexu €
OCHOBHUMH TIOJOXEHHSMH, HOpMaMH Ta TNpaBUJIaMU TMOBEAIHKH, SIKi PETyNIOI0Th Hii BCiX
cy0’extiB. Kommnekc mnpuHIMIB, SKi pO3MIAJAEMO HIDKYE, CTAHOBUTb OCHOBY JUIA
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(opmyBaHHs Ta 3a0e3nedeHHS (YHKIIIOHYBaHHS CHCTEMH 3a0e3leUeHHS 1HQOpMAIiifHOT
Oesmeku. Y 3B’A3Ky 3 THM, IO MPOIEC YAOCKOHAJICHHS IIi€l CHCTEMH TMPOJIOBKYETHCS,
HAWOLIBII JOUUTEHUM IMiAXomoM Oyle CHUCTeMaTH3allisi IPHHIMIIB SK TNPaBOBUX, TaK 1
oprasizaniiaux. lle cnpusTuMe MOKpaIlEeHHIO SIK IpaBoBoi 06a3u 3a0e3nedeHHs iH(popMariiiHoi
Oesmeku, Tak i cuctemu 1i opraizamiiiHoro 3a0e3mnedeHHs. BusHaueHHS, OOTPYHTYBaHHS Ta
MPaKTUYHE 3aCTOCYBAaHHA IIMX MPUHIWIIB CTAaHOBHTUME OCHOBY JJISI PO3B’SI3aHHS
PI3HOMaHITHUX 3aBJaHb, TIOB’sI3aHUX 13 3a0e3eueHHsIM iH(popMalliiiHol O6e3neku. /o mpaBoBUX
NpUHIMIIB 3a0e3nedeHHs iHQopManiiHoi Oe3MeKH JOIIBHO BKIIIOYMTH TaKi: 3aKOHHICTH,
IpIOPUTET HOPM MDKHApOJHOTO TIpaBa IEped HAI[lOHAJBHUM 3aKOHOJABCTBOM, IIpaBa
BJIACHOCT1, EKOHOMIYHA JOIUJIBHICTD.

Ilotpeba y CTBOpEHHI CHCTEMH, IO JO3BOJISE OTPUMYBAaTH Ta y3arajbHIOBaTH 0a30BY
iH(hopMaIlifo s olepyBaHHS HEPYXOMICTIO, TIpUBENa 1O BHHUKHEHHS crenugikamii mpas
BJIACHOCTI 4Yepe3 iX JepikaBHY peecTpaiito. BimnmosimHo mo cT. 182 IIMBIIBHOTO KOJCKCY
VYKpaiHu «... IpaBO BIACHOCTI Ta IHII PEe4OBi IpaBa Ha HEPYXOMi pedi, OOMEKEHHS ILHX
paB, IX BHHUKHEHHS, IepeXi]] i MPUIUHEHHS 1 UIAraoTh IepKaBHil peectparii» [1].

3rigHo 3i cT. 2 3akony Ykpainu Bin 1 numnas 2004 poxy Ne 1952-1V «IIpo mepxkaBHY
peECTpallifo PeYoBHX TIpaB HAa HEPyXOMe MalHO Ta iX OOTSXKEHb» I JAepKaBHOIO
pEECTPALiEI0 PEUOBUX MPaB Ha HEPYyXOME MalHO Ta iX OOTSKEHb PO3yMIe€ThCs OQiliiiHe
BU3HAHHA 1 MATBEPKCHHS JIepKaBOI0 (PaKTiB BUHUKHEHHS, IIEPEX0ay a00 IPUIIMHCHHS IpaB
Ha HEpyXoMe MaifHO, OOTSDKEHHsI TakHX IpaB uyepe3 BHECEHHS BIANOBIIHOTO 3alucy A0
JleprkaBHOTO peecTpy PEedOBHX MpaB Ha HEPyXoMe MaitHo [2].

Cratrero 4 mporo 3akoHy mepeabadeHo, IO OOOB’S3KOBIM JIepiKaBHIM peecTparii
HiAISAraroTh Taki pedoBi NpaBa Ha HEPyXOME MaifHO: MPaBO BIACHOCTI, IPaBO BOJIOJIIHHS,
IpaBO KOPHUCTYBaHHSA (CEPBITYT), TpaBO KOPUCTYBAHHS 3EMEINBHOIO MITISTHKOIO IS
CITBCBKOTOCTIONAPChKUX TOTpeO (emditTeB3uc), mNpaBo 3a0yIOBH 3eMEJIbHOI  TIISHKH
(cymepdinuii), mpaBo roCHOAAPCHKOrO BifaHHS, MPaBO ONEPATUBHOTO YIPABIIHHS, NPAaBO
MOCTIHOTO KOPHCTYBAaHHA Ta TPaBO OPEHAM 3EMENBHOI MISTHKH, MPaBO KOPUCTYBAaHHS
(naiimy, opennu) OyniBieto ab0 IHIIMMU KaIliTaTbHUMH CHOPYIaMHM, X OKPEMHUMH YacTHHAMH,
imoTeKa, ToBipYe ympaBliHHSI MaliHOM Ta iHIII PEYOBi MpaBa 3TigHO i3 3aKOHOM. OOTHKECHHS
pEUoOBUX MpaB HAa HEPYXOME MailHO BKIIIOYAIOTh MOJATKOBY 3aCTaBy, MPEAMETOM SIKOI €
HEpyXoMe MaiftHo, Ta iHII 00TsHKeHHS [2].

OCHOBHOIO METOI0 MeXaHi3My peecTpallii mpaBa Ha HepyxXoMe MaiHO € 3a0e3leyYcHHS
CTaOUIBHOCTI 00iry Takux mpaB. SIKmo pasimie, BiAmOBiZHO A0 THUMUYacoOBOro MOPSAKY
BEICHHS JCP)KaBHOTO PEECTPY 3€MENIb, 3aTBEPKCHOTO Haka3oM JlepiKKkoM3eMy Bifl 2 JIHITHS
2003 poxy Ne 174 [3], icHyBaJd cHCTEMH peecTpauii 3eMeIbHUX IUISHOK, MpaB Ha HUX
(ct. 125 3emenpHOrO KONEekcy Ykpainu [4]; cr. 182 IluBinpHOTO KOACKCY YKpainu [1]) Ta
MIPABOYHHIB 13 3eMEJIBHUMH JIJISTHKAMHU [S], TO Hapasi peecTpalliiHi CHCTEMH 100 PEECTpPaIlii
3eMeJIBHUX JUISHOK 1 IpaB HAa HUX (DPYHKLIOHYIOTh OKPEMO.

Bapro 3a3HaumTH, IO MPAKTHYHO B yCHOMY CBIiTi peecTpamii MmiuIAraloTh HEPEBAXKHO
caMe IIpaBa Ha HepyXxoMe MaifHo. Po3risijaroun Npu3HaueHHs peecTpallii, CBITOBUH JOCBiA, a
TaKOX IEPCHEKTUBH PO3BHUTKY IEPEIOBHX PEECTPALIHHUX CHCTEM, AOUIIBHO IMIATPUMATH
MIOTJISI, TUX HAYKOBIIB, SIKI BBAXKAIOTh, [0 BOHA Ma€ 3aCTOCOBYBATHCS IIEPEBAXKHO 110 MIPaB HA
MaifHoO, a He JI0 TPaBOYHHIB.
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OTxe, HE 3aHYPIOIOYNCH Y JICTATBHUN po30ip TMOJOKEHD 00 YYACHHUKIB PEECTPAIIHHOTO
IIpOIIeCy, PO3TIISAATHMEMO iX SIK CyO’€KTIB IIMX HPAaBOBUX BIMHOCHH. 3 OJHOrO OOKYy, Iie
3afBHUKM — (i3UUHI Ta IOPUIUYHI OCOOHM, SIKI 3BEpTAOThCs OO OpraHiB peecTpamii s
OTpPUMAaHHS aMIiHICTPATUBHUX IOCIYT, 3 IHIIOTO — JCPKaBHI peeCTPaTOPH BiIAITIB, TOOTO Ti
cy0’€eKTH, sIKi Oe3M0CcCepeIHBO MPOBOASTE TAKy PEECTPAITIIO.

JdepxaBHa peecTpallisi Ha CHOTOAHI OXOIUTIOE IMIMPOKUHA CIEKTP 00’€KTIB, BKIFOYAIOUN
pedoBi mpaBa Ha HepyxoMe€ MailHO Ta iX OOTS)KEHHs, MONITHYHI MNapTii, TPoMaaChKi
00’eTHaHHSI, TPAHCTIOPTHI 3aco0H, MPYKOBaHi 3aco0u MacoBoi iH(opMallii, aKTH IUBLUIEHOTO
CTaHy, cy0’€KTH MiIPUEMHHAIILKOT TISTIBHOCTI TOIIO.

[TonsiTTA mepxaBHOI peecTpallii peyoBHX IMPaB Ha HEPYXOME MaWHO Ta 1X OOTSHKEHb
BHU3HAYEHO 3aKOHOJIABCTBOM, 3TiHO 3i crarreto 2 3akoHy Ne 1952-1V. BignoBigHO 10 HBOTO
3aKOHOAABCTBA Jiep)KaBHA PEECTpallis PEedYOBHX IPaB Ha HEPyXOMe MaiHO Ta iX OOTSKEHb
BHU3HAYAEThCS K «o(imiiiHe BU3HAHHSA 1 MITBEP/UKCHHS JIEPKaBOO (PAaKTiB BHHUKHEHHS,
nepexoxy abo MPUIMHEHHS IIPaB Ha HEPYXOME MaiHO, a TAaKOXK OOTSHKEHHS TaKUX IpaB depes
BHECEHHS BITIOBITHOTO 3amKCy 10 Jlep>kaBHOTO PeecTpy PeuOBHX IPaB HA HEpyXoMe MaifHO» [2].

EdexTnuBHICTE MeXaHI3My peecTpallii HepyXOMOCTi Ta IpaB Ha Hei 6a3yeThCsl Ha MEBHUX
npuHIHNaX. TepMiH «IIPHHIIUI BUKOPUCTOBYETHCS Y PI3HUX KOHTEKCTaX:

1) SIK OCHOBHI iJie1, IO XapaKTEPHU3YIOTHCSA YHIBEPCAIBHICTIO Ta BHIIOIO IMITIEPATUBHICTIO,
1 BimoOpaxaroTh CyTTEBI MOJIOXKEHHS B raly3i IpaBa;

2) SIK BHYTpIIITHE TIEPEKOHAHHS JIIOJMHY, III0 BU3HAYAE ii CTABICHHS 0 CYCIUIBHUX ifeH i
iCHOCTI.

OTtxe, iael, 3aKkpiluieHi Y HOpMaTUBHO-IIPABOBUX aKTax 1 CIPSAMOBaHI Ha PEryJIIOBaHHS
CYCHUIPHHUX BiJHOCHH, BU3HAYalOTh HAsBHICTh MPAaBOBUX MpUHIMIIB. CaMe Ha OCHOBI ITHX
NPHUHIUMIB  BiAOYyBa€ThCS TOJAIBIIMKA PO3BUTOK TIPAaBOBOI CHUCTEMH Ta IOPHIUYHHX
MEXaHI3MiB.

[IpuHIMTY 3axUCTy 1H(GOPMAIIHHOT Oe3MeKH MO0 MpaB BIACHOCTI HA HEPYXOME MaiHO
BKJIIOYAIOTh:

KoH(pinenuiiinicTs: 3abe3neueHHs Ta 30epexeHHS KOH(imeHUitHOCTI iHbopMaii mpo
MpaBa BJIACHOCTI Ha HEepyxoMe MaiiHO mependadae oOMEXeHUH A0CTyn 1o i€l iHdopmarii
JIMIIIE BIOBHOBXKEHUMH 0coOaMu a00 opraHizallisamu;

nislicHicTh: rapaHTyBaHHS, 110 iH(OpPMaIis Npo MpaBa BIACHOCTI HA HEPYXOMe MaiHO
3aIUIIAEThCS HENOTOPKAHOI Ta HE MiIJA€ThCS HENPaBOMIpHUM 3MiHaM, BTpataMm abo
pyHHYBaHHSIM;

JOCTYIHICTh: 3a0e3MeueHHs] MOKIIMBOCTI JOCTYIy 110 iH(opMallii mpo mpasa BIaCHOCTI
Ha HEpyXOMe MaiHO /aJs BIOBHOB@)XEHHMX KOPHUCTYBAyiB BIAMOBIAHO JO BCTaHOBJIEHUX
npoueayp Ta 0OMexeHb;

ayTeHTU(dikaniss Ta aBTOpHM3alisi: BICBHEHICTh y TOMY, IO JIMIIE IPAaBOMIipHi
KOPHCTYBaul MAaroTh JOCTYI JI0 iH(opmamii mpo TpaBa BIACHOCTI Ha HEPyXOMe MalHO
3aBSKY TIEPEBIpIIl IXHBOT IIGHTUYHOCTI Ta HAIaHHS BiIMOBIHUX MPAB JIOCTYITY;

3aXHCT Bifi kifep3arpo3: yxBajeHHs 3aX0/iB TEXHIYHOT0, OPraHi3aIliifHOro Ta MPaBoOBOTroO
xXapakTepy s 3axHucTy iH(opMalii mpo mpaBa BIACHOCTI Ha HEPyXoMe MalHO Bif
KiOep3I0UMHHOCTI Ta Kibeparax.
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VY cBoiii po6oti A. Kosoniii Haromomye, [0 NPWHIWIN [paBa MpPU3HAYCHI IS
3a0e3MeUYCHHS] BHYTPIIIHBOTO 3B’SI3KY MPAaBOBOi CHCTEMH, II CTPYKTYPH i CHCTEMH IIpaBa, a
TaKOX ISl MiATPUMKHU €IHOCTI HOPM, IHCTUTYTIB 1 ramy3ei mpaBa. BoHU y3araibHIOIOTH
CYTHICTh TIpaBa i BUSBIISIIOTH OCHOBHI HPUHIWIM BiJOOpaXCHHS B HHOMY EKOHOMIYHHX,
TOJIITUYHHX 1 MOPAJTbHUX BiTHOCHH. [IpHHIMIIA BUCTYTIAFOTh SIK KPHUTEPIi OIIHKK TPABOMIPHOCTI
a00 HEeMNpaBOMIPHOCTI i CYCHUIBHUX CyO’€KTIB, CIOPHSAIOTH (POPMYBAHHIO IPABOBOTO
MUCJIEHHS 1 IPaBOBOI KYJIBTYPH, a TAKOXK 3MIIHIOIOTH CHCTEMY 1 CTPYKTYpy Tpasa [6, c. 28-40].

JertanpHe po3rIsAaHHs NPHUHIUINB JOCTYIMHOCTI Ta 3aXHCTy iH(OpMAIlil crae 0coOIMBO
BaXXJIMBUM, OCKUIBKM TXHE BTUICHHS € MPEIMETOM aKTHBHHX JHCKYCiH Y KOHTEKCTI 3MiH y
3aKOHOAABCTBI MO0 NIEPKaBHOI PEECTpallil peUOBHX MIPaB Ha HEPYXOME MAMHO.

VY 3B’s13Ky 31 3MiHAMHU B 3aKOHOJIaBCTBI, II0B’I3aHUMH 3 JIEP>KaBHOIO PEECTPALIIEI0 MIPaB Ha
HEpyXOMe MaifHo, BiJJOyBaeThcs 3aMiHa OfHiel cucteMu iH(opMaliitHoro 3a0e3nevyeHHsT Ha
IHIIY, 10 TPU3BOJWTE JO IEBHUX HEAONIKIB Y KOPUCTYBaHHI peecTpoM. 30Kpema, paHilie
Jep)KaBHA PEECTpallis MpaB Ha HEPyXOMe MaiHO 3IIHCHIOBANACh y Pi3HHUX iHQOpMAIiHHUX
CHCTeMax, Takux sk PeecTp mpaBa BiacHOCTI Ha HepyxoMme MaiiHO Ta JlepxaBHUil peecTp
peUoBHX TIpaB Ha HepyxoMe MaiHo. OpmHak 31 3MiHOIO cHCTeMH iH(pOPMAaLIHHOTO
3a0e3MeYeHHs TAKOXK 3MIHIOBABCS 1 IOCTYII J0 iHpOopMaIIii.

[podecop JI. KomaneHko akmeHTye yBary Ha TPHHIWIN BUIGHOTO IOCTYIY JIO
iHpopMariii, KU nondrae B TOMy, IO KOJHA AEp>KaBHA YCTaHOBA HE MOXXE OOMEXyBAaTU
JIOCTYTI TPOMa/IsH 10 iH(OpMAIlii, ika € CyCIJIbHOI BIACHICTIO Ta BiJIMOBIIa€e IXHIM MpaBaM i
cBoOOIaM.

3rigfHo 31 3MiHaMM y 3aKOHOZABCTBI 3apeecTpOBaHI MpaBa Ha HEPyXOMe MaiHO Terep
MOXHAa OTPUMATH SIK 32 00’ €KTOM MaifHa, TaK i 3a cy0’€KTOM MpaB.

3a3HavyeHo, IO 3MiHM B 3aKOHOJABCTBI TaKOX IependavyaroTs 3MiHY (YHKI[IOHAJIBHOTO
CKJTaJHMKa 1H(OPMAIITHOT CHCTEMH, IO PETYIIOE BiTHOCHHU ACp>KaBHOI peecTparlii mpaB Ha
Hepyxome MaiHo [6, c. 188].

Bapro 3a3HaunTH, IO AEPKABHUU PEECTp PEUOBUX NpaB HAa HEpyXoMe MaiHO Ta ix
OOTsDKeHb MICTUTH iH(OpMaNilo Mpo 3apeecTpoBaHi PEUOBI MpaBa HA HEPyXOME MaifHo,
00’€KTH HE3aBEPUICHOTO OYHiBHUITBA, IX OOTSDKEHHS, PO 00 €KTH Ta Cy0’€KTiB IUX MpaB,
BiJIOMOCTI W €JIEKTPOHHI KOITii JOKYMEHTIB, MOJIAHKX Yy TanepoBiit Gpopmi, ab0 TOKYMEHTH B
CIIEKTPOHHIN (opMi, HA MACTaBi SKUX MPOBEICHO PEECTpaliiHi Iii, a TaKOX JOKyMCHTH,
chopMOBaHi 3a JOMOMOTOI0 IPOTPaMHUX 3ac00iB BeAeHHsS [lepikaBHOTO peecTpy MHpaB y
MpoIieci MPOBEACHHS TAKMX PEECTPAIIMHNX Jiil. 3a3BUUall peecTp MpaB HA HEPYXOME MalHO
MICTHTb, KPIM IHIIOTO, OOMEXEHY Yy JOCTYII JUTS TPETiX ocid iH(popMarliro, OCKIIBKH BUTbHE
PO3roJIoleHHsT Takoi 1HPOpPMaLlii MOXKe MPU3BECTH JO HETaTUBHUX HACIIAKIB HE TINbKH IS
camoi ocobu, 110 Mae pevoBi paBa Ha HEPYXOMe MaitHO, alie i TaKOXK JJIs WICHIB ii ciM 1.

BucHoBkH. HaykoBe OCMHUCIICHHS iCHYIOUHX HPOOJIEM € BaKIMBOIO IEPESIYMOBOIO IS
pO3poOKK Ta BIPOBAPKCHHS e(DEKTHBHUX MEXaHi3MIB PEryJIIOBaHHs CYCIIJIbHHX BiIHOCHH,
NOB’sI3aHMX 13 3abe3medyeHHsAM iH(OpMaliiiHOT Oe3MmeKH Ta 3aXUCTy MpaB CyO’ €KTIB
iHpopMariiiHOol AiSUIBHOCTI K y BHYTpIIIHIN, Tak 1 B MDKHApoIHIM apeHi. Y KOHTEKCTI
BUIIIE3a3HAUCHOTO HEOOXITHO 3BEpHYTH yBary Ha IpoOieMy BKIIIOUEHHS IpaBa IPHBATHOI
BJIACHOCTI JIFOJMHKM Ha ii MepcoHalbHI JaHi y 3aKOHOIAaBCTBO. byab-ska iH(opmaris mpo
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(hizmuHy 0cO0y BHCTYIAE K CreUBIYHAN BUJ] BJIACHOCTI, 0 3a0e3Medye MpaBo JIIOAMHA Ha
KOHTPOJIb 1 TOBAary A0 CBO€i 0coOHM, OOMEXCHE BCTAHOBICHHNMH 3aKOHOM IIpaBaMU Ta
000B’sI3KaMH, a TaKOX 3aXMCTOM HalioHaIbHOI Oe3Neku Ta iHTepeciB iHmUX ocib. 3 HpOro
BUIUIMBA€E, 10 0Oe3 3roam ocoOuM abo 3aKOHHOTO IPAaBOBOTO IMiATPYHTS HIXTO HE MOXKE
BAMaratu abo BHKOPHCTOBYBaTH ii TNepcoHanbHI naHi. lle muTaHHS MOBHHHI OYTH YiTKO
BPETyJIbOBaHE 3aKOHOM, a HE IiJ3aKOHHIUMH aKTaMH, UL TOTO 00 3a0e3NeunTy aieKBaTHUN
PIBEHb 3aXUCTy IMEPCOHATBHUX JaHUX BiJMOBIJIHO JIO BCTAHOBICHUX HOPM i €BPOMECHCHKUX
CTaHAAPTIB.

TakoX Ba)JIMBO 3a3HAYUTH CBITOBWH JOCBIJ, SKWUH MiATBEPKYe, MO y KpaiHax 3i
30epe)KeHUMU TIPaBaMH TIPUBATHOI BIACHOCTI CIIOCTEPITa€ThCS AKTUBHUHA PO3BUTOK €KOHOMIKH,
rPOMAJISTHCHKOIO CYCIIICTBA Ta 3MIIIHEHHS IEMOKpPATUYHUX NpuHIUiB. HaBmaku, B kpainax
3 HEAOCTAaTHHOIO 200 (POPMAIBHOIO CHCTEMOIO 3aXHCTYy IpaB BIACHOCTI, 30Kpema y cdepi
iH(opMaIlil, BHHUKAIOTh CEpHO3HI MPoOIeMHu Y Pi3HUX chepax KHUTTEMISIBHOCTI CYCIiIbCTBA
Ta JIepKaBU.

CporofHi cepen IpaBHUKIB 3apyOiXXHNX KpaiH Ha0yBae MOITYJISIPHOCTI TEOPis, IO KaIiTal
abo OaratcTBo € JHie iH(QopMaIliero PO MpaBa BIACHOCTI HA PI3HOMAaHITHI MaWHOBI 00’ €KTH.
s indopmaris moBHHHa OyTH HAJIEKHO 3axMIIeHA. BiacyTHICTh e€()EeKTHBHOI CHCTEMH
3aXMCTY NpaB BJIACHOCTI HAa KOMEPIiiHy iH(poOpMaIlito MOXe MPU3BECTU O BTPATU KaIliTaly,
mo repedyBae B KpaiHi, a TAK0K 3MEHIIICHHS €KOHOMIYHOTO BILTHBY HAIllOHAJIBHHUX PECYPCIB.
ToMy BapTO pO3IJIsiIaTH MpaBO HA BJIACHICT, Ha iH(OpMauUiiiHI pecypcH, 30Kpema Ha
HEepCOHAIBHI JaHi, Ik 00°€KT MafHOBUX IPaB, SKi HOTPEOYIOTh HAJIEKHOTO 3aXHCTY.
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G. M. Striiashko. PRINCIPLES OF INFORMATION SECURITY IN THE REAL
ESTATE OWNERSHIP REGISTRY

The main objective of this article is to explore the current legislation regulating the
registration of property rights to real estate, with the aim of identifying the key principles of
the information security mechanism regarding property rights to real estate. The issue lies in
the need to adapt the internal organization and functioning of the state registration
mechanism of property rights to real estate to the constant changes and improvements in the
current legislation of Ukraine. The dynamic development of market reforms initiated by the
legislator necessitates changes in the process of registering property rights to real estate.
Therefore, the article analyzes the views of scholars on the mechanism of registration of
property rights to real estate and considers various approaches to the principles of this
mechanism, including general principles of law and special principles specific to this
institution.

Modern information technologies enable large-scale changes related to the collection,
storage, and processing of citizens’ personal data. Additionally, such methods allow for
reducing the level of bureaucratic procedures and minimizing the risks of corruption.

The use of distributed ledger technology becomes a popular solution for enhancing the
efficiency of government processes and improving e-governance in the country. However, for
successful implementation of this approach, an adequate assessment of the problem, its roots,
and expected outcomes is necessary.

The theory that capital or wealth is simply information about property rights to various
property objects is gaining popularity among lawyers in foreign countries. This information
must be properly protected. The lack of an effective system for protecting property rights to
commercial information can lead to the loss of capital located in the country, as well as a
decrease in the economic impact of national resources. Therefore, it is worth considering the
right to ownership of information resources, including personal data, as an object of property
rights that require proper protection.

Keywords: information security, legal principles, real estate, information, property rights,
real estate register.
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CYUYACHI TEHAEHIII
KPUMIHAJIBHOI NOJITUKHU TPOTUIIT
G®IHAHCOBIN 3JIOUYUHHOCTI

Cmamms npuceéauena KOMNJIEKCHOMY OOCHIONCEHHIO MEeOPemudnux ma npuKiaoHux
npobaem KeaniQikayii QIHAHCOBUX 310UUHIE, WO O0380AUN0 CHOPMYTIOEAMU CYKYIHICHb
HOBUX NPONO3UYIll w000 NIOBUWEHHS eheKMUBHOCMI KPUMIHANbHO-NPABO6oI Npomuoii
Qinancogiti  3n0uunnocmi. Ilpoananizosano cman HAYKO8020 pO3pOOIEHHA Npobiemu
npomuoii iHAHCOBIN 3M0UUHHOCII, BU3HAYEHO BopMuU 63aEMOO0IL Npu NOOOAAHHI NPOMUOIT
nio uac po3ciioy8anHs PiHAHCOBUX 310YUHIG. 3 ACO8AHA COYIANbHA Ma NPABO6A CYMHICMb
@inancoeoi znouunnocmi ma poskpumi ii ocnoeui os3naku. Ilpoananizoeanuii cma,
cmpykmypa, Ounamixa ginancogoi snouunnocmi ¢ Ykpaini. Taxoo 3sHauna yeéaea npudinena
Oemepminanmam @hinancogoi snouunnocmi. Kpim moeo, uasedewi HauOinbui egexmusHi
KPUMIHAIBbHO-NPABOSI MA KPUMIHOAO2IUHI 3aX00U Npomudii pinancoill 3104 UHHOCHI.

Y cmammi 3asnaueni ocobnugocmi KoOHCMPYIO8aHHA CKIAOY (IHAHCOB020 370YUHY,
30KpemMa aHauniz  GUKOPUCMOBYBAHUX OISl  Yb020 KPUMIHOYMBOPIOGANLHUX O3HAK md
KOHKYPEHMHUX B83A€MO38 A3Ki8 KPUMIHANbHO-NPABOGUX HOPM, WO GUHUKAIOMb NI0 Yac
KOHCMPYIO8AHHSL 6a2amoo6 ekmuux ck1adié (inancosux snoyunis. Haseoena xapaxmepucmuxa
CKAa0y (DIHAHCOB020 310YUHY, 30KpeMa GUSGILEHHS 0coOIUBOCmell 1020 00 €KMusHUX ma
Cy6 €EKMUBHUX 03HAK, BUABNEHHS 0COOIUBOCIEL 3ACMOCY8ANHS THUUX KAME20Pill UeHHs NPO
3/104UH Y KOHMEKCMI (IHAHCOBUX 3/I0UUHIS.

Knrouosi cnosa: npomudis, @Qinancosa 3104uHHICMb, OEMEPMIHAHMY, MEHOeHYI],
KITbKICHI ma AKICHI NOKA3HUKU, (DIHAHCOBULL PUHOK, (DIHAHCOBI GIOHOCUHU, 1e2aNi3ayis.

MeTo10 CTATTi € TEOPETUUHE OOIPYHTYBAHHS Cy4acHO! KOHIIEIiT (hiHAHCOBUX 3JI0UMHIB,
OXOIUTIOIOYM BH3HAYCHHS X O0’€KTa Ta IOHATTS, MOJENIOBAHHS iX CHCTEMH, BHSABICHHS
0CcOONMMBOCTEH CKNamy 3JI0YMHY Ta IHIIUX KaTeropii BYEHHS PO 3JI0YMH y KOHTEKCTI
(hiHAHCOBUX 3JIOYMHIB, BUPINICHHS aKTyalbHUX JJIs MPAaBO3aCTOCOBHOI MPAKTHKH TpobieM
iXHBOT KBai(hiKarii.

© Kabauna O. B., 2024
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MocranoBka nmpodiaemu. CydacHi (iHaHCOBI BiTHOCHHH sIK cepa 3mificHeHHsT (PpiHAHCOBUX
MPAaBONOPYIICHb XapaKTEPHU3YIOThCS CKJIAHOK BHYTPIIIHBOI CTPYKTYPOIO, PO3IIMPEHHIM
CKJamy iX YYacHHKIB, MOTIMOJCHHAM IX CcCremiani3aiii, BUKOPUCTAHHAM HaWCydJacCHIIINX
iHpOPMAIITHUX TEXHOJOTiH, BUHUKHEHHSM Ta IIBUIKUM MONIMPEHHSAM HPUHIUIOBO HOBHX
BUJIB (iHAHCOBHX akTWBIB (IM(GPOBUX (HIHAHCOBUX AaKTHBIB, IUPpoOBUX BamoT). lle
HEMHHYYE BiIOMBAETHCS 1 HA (PIHAHCOBUX 3JI0YMHAX, BUBOJSYH iX Ha HOBUH piBeHb. CydacHa
E€KOHOMIYHA CHUTYallis, Ky IepeKUBae Hallla JepxkKaBa, € JTOCUTh BAXKOIO s 3a0e3eUeHHS
HAJIC)KHOTO (DYHKIIIOHYBaHHI IHCTUTYTIB JIepKaBHOI BIaJIH Ta yIIPABIIHHS.

AHaJi3 ocTaHHiX Aoc/imkeHb i myOuikamiii. lochimkeHH0 mpobaeM mMoa0 MPOTHIIT
(iHaHCOBIM 3MOYMHHOCTI mpucBsueHi mpami: JI. Apkymi, O. baynina, B. BaxiHa,
I1. binenuyka, B. boiiko, T. Bapdonomeeroi, B. I'anarana, B. I'onuapenko, 1. I'puiroxka,
M. T'y6enko, JI. I'ymu, O. I'ymina, K. ['ytrix, M. Jlansmuna, M. [[xuru, B. 3enenenskoro,
H. Knimenko, I'. KoxernukoBa, 1. Ko3auenka, B. Kopx, M. Kopnienka, €. JIyk’sHUHNKOBA,
B. Manspenka, M. Muxeenka, B. Hopa, I1. [Tunumnuyxka, 1. [Tucemennoro, P. CaBoHroka Ta iH.

Mara cTarTi moyiiTaEe B pO3poOIl ePEKTHBHHX 3aXOMIB TMPOTHAIl KPHUMiHATBHUM
MPaBOMOPYIMICHHIM Y cdepi (HiHAHCOBOI AISUTLHOCTI KPHUMIHOJIOTIYHOTO Ta KPHMIiHAJIBHO-
MIPABOBOTO XapaKTepy.

Buxknax ocHoBHOro Matepiaiay. HecnpaBemmBuM Oyne TBEpIKEHHS, IO HapoCTaroda
HeOe3neka (DiHAHCOBOI 3JMOYMHHOCTI B Hamii KpaiHi irHOpyeTbes. VY  JTOKyMEHTax
CTPATEeTiYHOTO ITUIAHYBAaHHS BIJ3HAYAETHCSI BHCOKWUH pIBEHb B3JIOYMHHOCTI B KpPEIWTHO-
(biHaHCOBIN cepi, BU3HAIOTHCA OKpEMi 3arpo3u HalllOHAJIBHIM Oesmeli B 3a3HaueHii coepi,
HaNpUKIaa, BUBEACHHS (hiHAHCOBHMX aKTHBIB 3a KOPIOH, HE3aKOHHI (DiHAHCOBI omeparii,
Jeranizalisi 3MOYHHHUX JOXO/IB, IPOTUIIPABHE BUKOPUCTAHHS IIU(PPOBUX BAIIOT, HEIILOBE
Ta Hee(PeKTUBHE BUKOPUCTAHHS OI0J[)KETHUX KOIITIB.

3a ocraHHIMH JaHMMHU [HAEKCy THoOanbHOI KOHKypeHTocnpoMoxkHocTi  (Global
Competitiveness Index), sikuii mopidHo po3paxoBye BcecBiTHill exoHOMiuHHN (opyMm, 3a
CyOIHJIEKCOM SIKOCTi THCTUTYII YKpaina 3aiimae 104 micue 3i 141 kpainu. 3aranom BUOpaHuii
Ta 3akpimwieHnii y KoHctuTymii YkpaiHu Kypc Ha €BpOIHTErpalliio mepeadavae, KpiM iHIIOTO,
CTBOpEHHSI Ta 3a0e3meueH s (YHKIIOHYBaHHs IHCTUTYTIB, SIKi TApaHTYBATUMYTh BEPXOBEHCTBO
npaBa, JOJCpP)KaHHS MpaB Ta iHTEpeciB (I3UYHUX Ta HOPUIAMYHUX 0cCi0, TX ePeKTHBHHMA
3axucT [4].

DiHaHCOBI 3JIOYMHH PO3TISAAOTECS BUKIIOYHO B KOHTEKCTI MyONiYHMX (HiHAHCIB, a
chepa mopasku (iHAHCOBOI 3JOYMHHOCTI OOMEXYETbCS (PIHAHCOBUMH BIIHOCHHAMH 3
JIepkaBHOIO ydacTio. OpHak Iied KOHCEpPBATUBHHMN IMiAXiM MOCTYHOBO BTPAaTHB CBOIO
aKTyaJIbHICTh Ta IePeCTaB BIAMOBIIATH PIBHIO PO3BUTKY (D iHAHCOBUX BiTHOCHH.

KpuminansHo-nipaBoBe pearyBaHHS HE € OCHOBHHM, alieé JOCUTH €(EKTUBHUM 3acO000M
npoTuii piHAHCOBIH 3JTOYMHHOCTI. Y I[LOMY Cy4YacHE CYCIIUTLCTBO BiI4yBa€ TOCTPy MOTPeOy
B SIKICHI HOPMATHBHIHM peryiaMeHTarlii BU3HAYeHHS BUIB (DIHAHCOBUX 3JIOUYMHIB Ta 3aXOiB
JIEpKABHOTO TPHUMYCY, 3aCTOCOBYBaHMX iX BYHMHEHHS. Jlns BupimeHHS 1iei mpobiemwu
HEeOoOXiTHO TIPOBECTH HAYKOBI JOCHIHKEHHS 3 MUTaHb COIIATBHO-NPABOBOTO 3MICTy OKPEMHUX
BUJIB €KOHOMIUHUX 3JIOYMHIB, KOMIUIEKCHHUX MpaBWJI NOOYJOBHM CKJaliB LUX [isSHb Ta
0COOJTUBOCTEH  TEXHIKO-FOPUAMYHOTO O(GOPMIICHHS BIAMOBIAHUX TOJOXeHb OcoOIuBOi
YaCTUHU KPUMIHAIBHOTO 3aKOHO/IaBCTBA.

Kabauna O. B. Cyuacni menoenyii kpuminanvHoi nonimuxu npomudii pinancosil 3104uHHOCI
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Jlnst mocsTHEHHS 11i€1 MeTH B CYYacHIii KpHUMIHATIBHO-TIPABOBIH HAYII SIK 00’ €KT JOCIIHKEHHS
BUJUIAIOTBECSA OKpeMi Tpylnd EKOHOMIYHHMX 3JI0YHHIB, a caMe: TOCIOJapchKi, IMOJATKOBI,
KPEIUTHI, MOHONOJICTMYHI Ta iH. 3araJoM Cy4JacHHH CTaH pO3BHTKY HaI[lOHAJIBHOI
EKOHOMIKHA XapaKTepU3YEThCsS HASBHICTIO 3HAYHOTO 4YHCJIAa YHHHUKIB, $Ki HETaTHBHO
BIUIMBAIOTh Ha (DYHKLIOHYBAHHS JEpXAaBH, PETIOHIB, MiJANPHEMCTB, OpraHizaiiil, ycTaHOB
[2,c. 8].

Ha cporomHi HeoOXiTHICTh 3aXHCTy (IHAHCOBHX BITHOCHH, 30KpeMa KpUMIHAJILHO-
[IPaBOBHMHU 3aco0amu, cTae Oe33amepeunuM. [Ipore psin BiqnoBigaux HopM KK Vipainu Tak
camo, K 1 TIpaKTHKa iX peamizamii, He MOXYTh OYyTH BH3HAHI 3aJIOBUILHUMH B YaCTHHI
JIOTPUMAHHS MPAaBUJT 3aKOHOJIABYOT TEXHIKH, OOTPYHTOBAHOCTI JripepeHmianii BiimoBiqaIbHOCTI,
0 3aKPIIUIIOETBCSI B HUX, 1, SK HACHIJOK, CS(EKTUBHOCTI BHKOHAHHSA IPEBEHTHBHOTO
3aBJaHHSA KPHMIHAJIBFHOTO 3aKOHOJABCTBA. JSIKiCHI HOpPMH KpHMIHAJBHOTO 3aKOHY, SKi
3a0e3MeuyoTh OXOPOHY (PIHAHCOBUX BiJHOCHH, € BAaXJIMBOIO YMOBOIO HANEXKHOI MPOTHIIT
3JIOYMHHOCTI y (iHAHCOBIH cepi, Mo 3AIHCHIOETHCS AePKaBOI0 B 0CO0I CIIAUNX Ta CYAOBUX
opraHiB. [IpecTaBHUKH KEepPiBHUIITBA KOMEPLIHHUX Ta IHIIMX OpraHi3aiii, a TaKoX 1HIIUX
Ccy0’eKTIB TOCIOJapIOBaHHS HE MEHIIe 3aIlikaBicHi B 3a0e3leveHHI BHCOKOI SKOCTI
3a3HaYeHUX KPUMIHAIBHO-TIPABOBHX HOPM, OCKUTBKHM BOHO BHCTYIA€ IIPABOBOIO OCHOBOIO
6e3neku Oi3Hecy Bl HEOOIPYHTOBAHUX MPOIECYyaTbHUX PIllICHb.

3 IUX TPUYHMH JIOCUTH aKTyaJbHHM 1 3HAYYIIUM € BHU3HAYCHHS HAIPSIMIB KPUMiHAIBHOT
HNOJITUKM IIOJ0 NPOTUAIl MOCATaHHSIM Ha (IHAHCOBI BIJHOCHHHU, YAOCKOHAJICHHS
3aKOHOAABYOI TEXHIKM OGOPMIICHHS BINOBIAHUX KPUMIHAJIBHO-NIPABOBUX MPUINCIB Ta
3a0e3MeUYCHHST HANCXKHOI NU(epeHmiamii BiAMOBITANIFHOCTI 3a MOCATaHHS Ha (hiHAHCOBI
BIITHOCUHH.

OnHak, He3BaXKalOUH Ha JOCUTh 3HAUHY HAyKOBY 0a3y, y cydacHiil Teopii KpUMiHAJILHOTO
MpaBa y HaJIOKHUW CIOCIO He BUPIINIEHO MUTAHHS MO0 BHU3HAYCHHS (iHAHCIB K 00’ €KTa
KPUMiHAJIFHO-TIPABOBOI OXOPOHM Ta TIJACTaB JJs BiJOKPEMJIEHHS Tpymu (piHAaHCOBHX
3no4nHiB. Taki cami mpoOIeMH iCHYIOTH Y YAaCTHHI METOIOJOTIi KOHCTPYIOBaHHS CKJIamIy
(biHAHCOBOTO 3JI0YMHY, TEXHIKH O(OPMIICHHS HOPMH, SKOIO BHU3HAUAE€THCS 3JIOYMHHICTB i
KapaHIiCTh 3a3HAYEHUX MisiHb, TAK caMo fK 1 JuQepeHiianii BiAIOBiAaIbHOCTI 32 CYCIUIBHO
HeOe3MmeyHi mocsiraHHs Ha (iHAHCOBI BiHOCHHHU.

EdextuBHicTh peanizanii KpuMiHaIbHOI HNOJITUKK 0araTo B YOMY 3aJI€KUTh BiJl AKOCTI
KPUMIHAJIFHOTO 3aKOHONIABCTBA, SIKE JOCATAETHCS 32 PAaXyHOK HAJISKHOTO BHKOPHCTAHHS
KOIIITiB, TIPUHOMIB, a TAaKOXX JOTPUMAHHS MPaBWJ 3aKOHOAABUOi TeXHIKH. Jleski BHUIM IUX
KOMITOHEHTIB MalOTh CBOIO crermiky mix dgac (GopMyroBaHHA HOPM TIpo (piHAHCOBI
3nouynHU. Tak, sK mpe3yMmmii moTpiOHO pO3TIIIATH Taki TBepLKEeHH: 1) piHaHCOBI 3mounHM
MarTh OUTBIIYy CYCHiJIbHY HEOE3NeKy MOpIBHAHO 3 HEeOE3MEeKO 3JI0YMHIB, IO BUYMHSIOTHCS Y
cepi eKOHOMIYHOI IiSTTBHOCT; 2) MOBTOPHE BUNHEHHS TOTOXKHOTO YK OAHOPIAHOTO (hiHAHCOBOTO
MPAaBOMOPYILIEHHS CBIJYUTh PO CYTTEBE 30UIBLICHHS CYCHUIbHOT HeOe3neku 0coOu
NpaBONOPYIIHKKA; 3) yci NpaBuia, irHOPYBaHHA SIKMX € (DIHAHCOBUM NPaBOMOPYILEHHSM,
BCTAHOBIIOIOTHCS JIMIIIE 3aKOHOJABCTBOM HAIIOI Nep:kaBu; 4) BUHA y CKJIagax (iHaHCOBUX
3JIOYMHIB BU3HAYAETHCS JIUIIE MPSIMUM YMHCITIOM [7, ¢. 61].

Kabauna O. B. Cyuacni menOenyii KpuminanvHoi noaimuxy npomuoii yinancosiil 3104unHoCcmi



100 ISSN 2617-4154 IpniHchbkuii IOPUAHYHMI YacoNuC: HAYKOBUI KypHaJ. 2024, Bum. 1 (14)

CyuacHe (iHAHCOBE 3aKOHOJABCTBO, IO YTBOPIOE OCHOBY PETYJSATOPHUX 3a00pOH, IIO
OXOPOHSIOTECS CHJIOI0 KPUMIHAJIBHOTO 3aKOHY, BUXOAWTH 32 MEXI TpPaJULiHHUX IyOJidHO-
MPaBOBUX HANpsAMIB (HANpPUKIAA, OFOJHKETHOrO, IOJATKOBOIO), SBISIOYMA COOOI0 OAHY 3
HaMCKIa HININX KOMIUICKCHUX Taly3eil Halloro 3aKOHOAABCTBA, IO CKIAJAETHCS 3
CYKYITHOCTI KOJU(IKOBAaHMX HOPMATHBHHX aKTiB Ta 3aKOHIB, IO MOEIHYIOTH PETYIIOBaHHS
My OIYHO-TTPABOBUX Ta MPUBATHO-NPABOBHUX (PIHAHCOBHUX BiHOCHH.

[IpenmeT QiHaHCOBOTO 3J0YMHY OXOIUTFOE Hacamrepell (iHAHCOBI aKTHUBH, MOJO SKHX
CKJIaIal0ThCs (DIHAHCOBI BITHOCHHU (Tpolin, (iHAHCOBI IHCTPYMEHTH, JTOPOTOLIHHI METaH Ta
JIOPOTOLIIHHE KaMiHHA). TakoXX BiH OXOIUIIOE 1HII MPEIMETH,

HeoOXimHI JuIa peamizamii (QyHKIIHA, 0 3a0e3medyroTh y paMKax IHX BiTHOCHH
(HampHKIan, KOIITH IUIATEXKY, PEECTP BIACHUKIB I[IHHHMX MarepiB, (iHAHCOBA 3BITHICTH).
Crenudikoro mpeaMera (GiHaAHCOBHX 3JIOUMHIB € HOro TepeBaXKHO HemaTepiaibHa Qopma
(HanpukIaj, 0€3roTiBKOBI KOIITH, I[IHHI MMANlepH, CUCTeMa JCTMO3UTapHOr0 O0JIIKY, BiIOMOCTI,
II0 CTAHOBJIATH OAHKIBCHKY Ta€MHHUIIIO), 1[0 BUMarae Ieperisaay KIacH4HOTO YSBJIEHHS IIPO
MpeIMET 3JIOUNHY K 00’ €KT MaTepiaJbHOTO CBITY.

OO0’€e€KTHBHOIO CTOPOHOIO (DIHAHCOBHX 3JIOYMHIB € IiSHHS, BHPaKCHE B IIOPYIICHHI K
KPHUMIHAIBFHO-IIPABOBOTO, a i PEryIsaTopHOI ((hiHAHCOBO-IIPAaBOBOI) 3a00poHH. Y cHeLiaIbHUX
cKIamax (iHAHCOBUX 3IIOYHHIB MOPYIIYIOTECS PETYISATOPHI BUMOTH (CIICIiANBHI TpaBHiIa
MOBEJIIHKM), AKI XapaKTePU3yIOThCS PEAIbHICTIO, aIeKBATHICTIO, 1H(OPMaLiHOIO BiIKPUTICTIO,
00OB’SI3KOBICTIO IMI3HAHHS Ta 3IIHCHEHHICTIO. Hacigku y cremiambHuX CKiIaaax (piHaHCOBUX
3JI0YMHIB TOB’SI3aHI 3 [ISHHSAM IPUYMHHUM 3B’S3KOM, IO Ma€ COLIaJbHO IPaBOBHIA,
IMOBIPHICHHH Ta OTTOCEPEIKOBAHUN XapaKTep.

O0’ekToM (hIHAHCOBUX 3JIOYUHIB BU3HAETHCS (piHAHCOBA Oe3reKa rpoMajsiH, OpraHizariif
Ta JIEpKaBH, 110 MA€E BIACTUBOCTI LIHHOCTI-MeTH. DIHAHCOBI BIIHOCHHU BXOJATH 0 00’ €KTa
(hiHAHCOBHUX 3JI0YHHIB SIK I[IHHOCTI-KOIITH, IO 3a0€3MedyI0Th 3aXUCT (PiHAHCOBOI OE3MEKH K
uinHocti-metu. Ilig ¢dinaHcoBOO Oe3mekor po3yMieTbes, Mo 3ade3neuye ¢iHAHCOBY
CTIMKICTh CTaH 3axHIICHOCTI (iHAHCOBMX IHTEpECiB AepkaBW (MAaKpOPIBEHb) Ta IHIIMX
YYaCHUKIB ()iIHAHCOBUX BITHOCHH (MiKpPOpIBEHB).

Cy0’exT (piHAaHCOBUX 3JIOYMHIB 3a3BUYAl XapaKTEPH3YETHCS O3HAKAMH, IO BKAa3yIOTh Ha
HOro HaJEeKHICTh 10 TIEBHOT chepy (HiHAHCOBUX BIHOCHH (HANPHKIIAJ, YIIOBHOBaKEHA 0c00a
(hiHaHCOBOT OpraHizariii, peecTparopa, AeN03UTapilo, IVIATHUKA TTOAATKIB).

Cy0’exkTBHA CTOpOHA (HIHAHCOBHX 3JIOYHHIB XaPAKTEPHU3YETHCS BHUKIIOYHO IPIMHUM
YMHCIIOM.

[lix piHaHCOBHM 370YMHOM PO3yMiIOTH 3a00poHEHe HopMaMu KpHMiHaIBHOTO KOZEKCY
Ykpainu mija 3arpo30r0 TOKapaHHS HABMHCHE CYCIIJILHO HeOe3NeyHe JisSHHS, 1110 MoCcITae Ha
(iHaHCOBY Oe3MeKy rpoMajsiH, OpraHisauiil Ta AepxaBH, sika 3a0€3MEeUyEThCS TOTPUMAHHIM
YCTAHOBJIGHOTO MOPSAKY 00iry (iHAHCOBHX aKTHBIB (TPOIIOBHX KOIITIB, (hiHAHCOBUX
IHCTPYMEHTIB, IOPOrOLIIHHUX METalliB Ta JOPOTOLIHHOTO KaMiHHS), PErjIaMeHTOBaHOTO
(hiHAHCOBHM 3aKOHOJABCTBOM Y KpaiHH.

HeoOxinmHO 3a3HAa4YMTH, 10 HAJICKHE 3a0e3MeueHHs MPOTHIl 3JIOYMHHOCTI B YKpaiHi B
Cy4yaCHMX YMOBax OaraTo B YOMY 3aJIeKHTb BiJ] CBOEYAaCHOTO, IMOBHOTO Ta SKiCHOTO
PO3pOOJICHHS BIAMOBIIHOI CTpaTerii, a Hamam — i MporpaMHoro 3ade3rnedyeHHs B 1Ml chepi 3
ypaxyBaHHSM HasBHUX BHYTPIIIHIX 1 30BHIIIHIX 3arpo3 [5, c. 66].
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Buxin 3a pamMKku TpamumiiiHOI IMyOJi4HO-IPABOBOT MapaJurMy B PEryioBaHHI (iHAHCIB
moTpedye BINIOBIAHOTO TMEpErisiy HAYKOBHX HAyK IOLIDIMIB Ha OO’€KT Ta CHCTEMY
(iHaHCOBHX 3710uMHIB. Ha chOrofHi Bk€ HEMOXIMBO iIrHOPYBaTH HEOOXiAHICTh MOIYUYECHHS
JI0 1i€l CHCTEMH 3JIOYMHIB IPOTH (DiIHAHCOBOTO PUHKY, IO € BEIHMKUM 1 JJaHKAa (piHAHCOBOI
CHCTEMH, IO IIBUAKO PO3BUBAETHCS.

Ponb 1 ¢yHKIIOHATBHE MPHU3HAYEHHS CydYacHUX (IHAHCOBUX IHCTHTYTIB, BJACTHBI 1M
KPUMiHAJIbHO-NIPABOBI PU3UKHM BUMAraroTh OOJIIKYy Mif 4ac HOOyMXOBH HOBOI MOJEII CUCTEMHU
(inaHcoBux 3104nHIB. (DIHAHCOBHWI MOHITOPUHT € OCOONMHBOI (opMOIO (hiHAHCOBOTO
KOHTPOJIIO, HOTO MPOBEICHHS B PaMKaxX PO3CIiAyBaHHS KPUMIHAJIHHOTO HMPOBAKEHHS MOXKE
JIOTIOMOTTH BCTaHOBUTH icTUHY B cnpasi. [lozumis O. O. bamanyna mij 4ac TOCTiIKSHHS
NUTaHHA (iIHAHCOBOTO MOHITOPUHTY TMOJIATAE B TAKOMY: 3allOPYKOIO YCHIIIHOI OOpOTHOH 3
BiIMUBAHHSM T'POIICH, OJICP)KaHUX 3JIOYMHHUM CIIOCOOOM, 1 (hiHAHCYBAHHSM TEPOPHU3MY, SIKE
€ HEBII'EMHOI0 YMOBOIO 3a0e3ledeHHs IUICHOCTI (hiHAHCOBOI cHUCTeMH YKpaiHH, €
3a0e3nedyeHHss TicHOT B3aemomii Jlep>k(piHMOHITOPHHTY 3 MPaBOOXOPOHHMMHU OpraHaMH Ta
OpraHamu, IO 3JiHCHIOIOTh KOHTPOJIb 32 JOJEp KaHHIM 3aKOHOJABCTBA 1 CHIBPOOITHUIITBA 3
MIPABOOXOPOHHUMH OpTaHaMH 1HO3EMHHUX Jep)KaB y THUTAHHSAX 3amoOiraHHs Jeramizamii
(BIAMHBAHHIO) JIOXOJIB, OJICPXKAHUX 3JIOYMHHUAM CIIOCOOOM, Ta OOpOTHOU 3 (hiHAHCYBaHHSIM
tepopusmy [1, c. 35].

Ha [lepxaBHy cmyxOy (hiHAaHCOBOTO MOHITOPUHTY YKpaiHH MoOKIafeHa (YHKIS
peaizanii gep>kaBHOI MOTITHKK y cdepi 3armodiraHHs Ta MPOTHIIT Jeraizarii (BIAMHUBAHHIO)
JIOXOJIIB, OJNEP)KAHUX 3JIOYMHHUM CIIOCOOOM, (DIHAHCYBAHHIO TEPOPH3MY H (hiHAHCYBAHHIO
PO3MOBCIO/KEHHST 30poi MacoBOro 3HUILEHHS; 30UpaHHA, OOpOOJEHHA Ta NPOBEICHHS
aHamizy (omepamiiHoro 1 crpareriyHoro) iHndopmarnii mpo ¢iHaHcOBI omepamii, 110
HisraroTs (hiHaHCOBOMY MOHITOPHHTY, iHIII (hiHaHCOBI omepauii abo iHdopmaii, o Moxe
OyTH TOB’si3aHA 3 MiMO3POI0 B Jeramizamii (BiIMHBAaHHIO) OXOJIB, OTPUMAHHUX 3JIOYMHHUM
criocoboMm, abo (iHaHCYBaHHS TepopH3My YW (DiHAHCYBaHHS PO3MOBCIOJUKCHHS 30poi
MacoBOT'0 3HHUILIEHHs Too [3].

[Ilomo 3akoHOAABCTBA YKpaiHM, BIAMNOBIAHO JO SIKOI (DOPMYIIOIOTBCA HOPMH IIPO
BIJIMOBINANBHICTh 32 CKOEHHS (DiHAHCOBUX 3JIOYHHIB, MPOMOHYIOThCA: 1) MisHHA, 11O
OIMNCYETHCS B AWCIIO3MINI, Ma€ XapaKTepPH3yBATHCh SIK TOPYIICHHS CHEIM(IYHUX TpaBHIL,
BCTaHOBJICHNX HOPMaMH (DiHaHCOBOTO IpaBa, ayie 0e3 KOHKpPETH3allii MPUBaTHUX 0COOIMBOCTEH
CKO€HHSI NIPABOINOPYIICHHS; 2) BapTiCHE BUPaKCHHS IpeaMeTa (hiHAHCOBOTO 3JIOUHHY, II0
BU3HAYAETHCS K BENUKUH PO3MIp, a TAKOX BEIHMKOI IIKOIH, IO 33aBJAETHCS B PE3yJbTaTi
3MiACHEHHS (DIHAHCOBOTO CYCHUIBHO HEOE3NMEeYHOTro JisSHHS, HEOOXIJHO IMO3HAYaTH
KUTBKICHUMH 3HAYCHHSIMH, HE3aJCKHHMHU BiJ 3MiHU piBHA iHQIIMi(; 3) mpaBoBUi 3MicT
TEpMiHiB, sIKi BUKOPHCTOBYIOTh B AUCTIO3UIIISIX KPUMiHAJIBHO-TIPABOBUX HOPM, Ma€ MOBHICTIO
BiJINIOBiIaTH OQIIiiHINA yXBai, IO MOAA€THCS B HOPMATHBHHUX aKTax (JiHAHCOBOTO MpaBa.

MeTtonosoris moOymaoBU CKIIaAy (iHAHCOBOTO 3JIOUMHY 3a0e3MeuyeThCs BPaxyBaHHSIM
3MiCTy OKpeMux #oro ejeMeHTiB. Crneuu¢pidHUMHU eJeMEeHTaMH KOHCTPYKLIH CKJIajiB
(biHaHCOBUX 3JIOUMHIB €: 1) 00’€KT 3704MHY, SIKUM € (hiHAHCOBE CTABJICHHS BiATIOBIIHOTO
BUJY; 2) TpEeaMET 3JIOYMHY — MarepialibHi IIHHOCTI, IIOJ0 SKWX BHHHKAIOTH (DIHAHCOBI
BITHOCHHH; 3) PO3Mip IMpeaMeTa MPOTHIIPABHOI AisITBHOCTI, BAPTICHE BHPAKCHHS SKOTO JA€
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3MOTY 3pOOUTH PO3MEKYBAaHHS CYMDKHHX CKJIaJliB (DIHAHCOBUX 3JIOUMHIB Ta MPABOIIOPYIICHb;
4) mistHHS, IO € TOPYLICHHSM IpaBHia, eperdadyeHoro HopMaMu ramy3i (iHaHCOBOTO MpaBa;
5) crenianbHUi Cy0’€KT 3JI0YMHY, KPIM 3JI0YHHIB, OB S3aHUX 3 00iroM (hasIbIINBUX TPOLIEH,
I[IHHUX TTarepiB Ta 3aco0iB 0E3roTiBKOBUX PO3PaXyHKIB; 6) BUHA SK MPSIMOT0 HAMIPY CKOEHHS
CYCITIJIbHO HeOe3MmeHoT ii.

3 yciX pI3HOBHUJIB €KOHOMIUHUX BITHOCHH JOCHTh BHCOKOIO COIIAIbHOI 3HAYHUMICTIO
MaroTh OyTH (hiHAHCOBI BIJHOCHHH, $IKi B JaHUM dYac BpErysbOBaHI OIOPKETHUM Ta
MOJATKOBHM 3aKOHOJIAaBCTBOM, & TaKOXX HOPMATUBHMMH AKTaMH IIPO BATIOTHE PETYIIOBAHHS
Ta KOHTpONb. DiHAHCH € OCHOBOIO IISUTBHOCTI OyIb-sIKOi JepkaBu. PimeHHs opraHy Biagw
Moxe OyTH BTUICHO B XXWTTS JIMIIE B TOMY BMIAJKY, SIKIIO Ipolec ioro peamizauii Oyne
MaTepianbHO 3a0e3MeYeHni 3ac00aMu [IEHTPATI30BaHUX TPOIIOBHUX (OH/IIB, IO € IEPIKABHOIO
OIODKETHOIO CHCTEMOIO 1 CHCTEMOIO JIeP’KaBHUX 1032010 pkeTHUX GOHMIB [6, ¢. 167].

Bucoka 3HauyImicTe GiHAHCIB MIATBEPIKYETHCS ODIIIHHIMA HOPMATUBHUMH aKTaMH SIK
HAllIOHAJBHOTO, TaK 1 MIKHAPOJHOrO Impasa. 30KpeMa, HEAOCTaTHIM CTyMiHb CTIMKOCTI Ta
3aXHIICHOCTI HAIllOHAJIBHOI (hiHAHCOBOI CHCTEMHU HAa3BAHO SIK OAHY 3 TOJIOBHHMX CTPATETiYHUX
3arpo3 HaIlioHaJbHIN Oe3meni YKpainu. SIk YMHHUKH YCYHEHHS IIi€i 3arpo3d, BU3HAYAIOTHCS
IiJBUIIIEHHS €()eKTUBHOCTI JIEPKABHOTO PETYIIIOBAHHS €KOHOMIKH, CTAa0LIBHICT (DYHKIIOHYBaHHSI
Ta MiJBUIICHHS 3aXWIICHOCTiI ()iHAHCOBOI CHUCTEMH, BalIOTHE PErYJIIOBaHHS Ta KOHTPOIIb,
HaKONMYeHHs (DIHAHCOBHX pe3epBiB, 30epekeHHS (HiHAHCOBOI cTaOUILHOCTI Ta 30aIaHCOBaHOCTI
OIOKETHOT CUCTEMH, MOJOJaHHA BiATOKY KamiTaiiB Ta iH. HeoOximHiCTh SKICHOTO 3aXHCTY
(biHAaHCOBUX BITHOCHH SIK B OKpeMil Aep>kaBi, Tak i Ha TEPUTOPil MIXKAEPKABHUX CIIUIOK Ta
00’eTHaHb 3a3HaUCHA B CyYaCHHX JKEepeIax Mi>KHAPOIHOTO MpaBa.

MopepHi3aist (piHAHCOBUX BITHOCHH CYIPOBOIXKYETHCS MOSBOIO HOBHX aKTiB (PiHAHCOBOTO
3aKOHO/JIABCTBA, IO MOEAHYIOTh IMIIEPAaTUBHI IyONiYHO NMPaBOBI Ta AUCIIO3UTHBHI MPUBATHO-
npaBoBi HopMmH. PosmmpenHst cdepn 3acTocyBaHHS (DiHAHCOBOTO 3aKOHOIABCTBA 3 BiZIMOBOIO
BiJl paMOK IyOJIIYHO-TIPABOBOI MapaJuTMHA HEMHHYYE MPHU3BOJMTL IO TMEPErNIAy KOHIICTIT
(biHAHCOBOTO 3JI0YMHY, SKHUH yXKe He MOXKe CHpHHMATHCH, 3a3iXaloud BUKIIIOYHO Ha chepy
nyomiuanx ¢inancis. Cdepa mopaskn (HiHAHCOBHX 3JI0YMHIB PO3IIUPIOETHCS 3 PO3BHTKOM
(biHaHCOBOTO PHHKY Ta 3a0e3neuye (GiHaHCOBY 1HQPACTPYKTYpY.

BucnoBku. OTxe, BUSABICHI OCOONMBOCTI KPUMIHOJOTIYHUX O3HAK, CIielH(ika CKIamy
3JI0YMHY Ta 1HIIMX KaTEropii BUCHHS MPO 3I0YUH Y KOHTEKCTI (PIHAHCOBOTO 3I0UYHHY MOXYTh
CIPHUSATH TOSABI SKICHO HOBHX €(PEKTHBHHX KPHMiHAJBHO-TIPABOBHX 3a00POH Y PE3yNbTaTi
BIJINIOBITHOI HOPMOTBOPYOi MiSUTbHOCTI. BUpimieHHS HAHOUIBII CKIAJIHUX Ta MPAKTHYHO
aKTyaJIbHUX NpoOieM KBamigikarii (GpiHaHCOBHX 3JI0YHMHIB CIPSIMOBAaHI HA 3HIDKEHHS PIBHS
iXHBOI TATEHTHOCTI, 3MIIHEHHSI METOOJIOTIYHOI 0a3u MPaBOOXOPOHHOI Ta MPaBO3aCTOCOBHOI
JUSUTHHOCTI, 3a0€e3MeYeHHsT OTHOMAHITHOTO Ta CIIPABEIIMBOTO MPAaBO3acTOCyBaHHs. HeBix eMHOO
YACTUHOIO HOBOi PEAbHOCTI 3 MEPEBAXHOK POMO (PIHAHCOBUX MOCIYT, YCKIAJHEHHSIM 1
MHOXEHHSIM (DiHAHCOBUX MEXaHI3MiB Ta IHCTPYMEHTIB € MiATOTOBKA NMpo¢eciiHuX KaapiB HE
TiINBKK Ui cepu QiHaHCIB, a i, 3BUUAHO, I cheph KPUMiIHAIBHO-TIPABOBOI MPOTHUAIT
(hiHaHCOBIN 37IOYMHHOCTI.
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0. V. Kabachna. CURRENT TRENDS OF THE CRIMINAL POLICY OF
COMBATING FINANCIAL CRIME

The article is devoted to a comprehensive study of the theoretical and applied problems of
the qualification of financial crimes, which made it possible to formulate a set of new
proposals for increasing the effectiveness of criminal-legal countermeasures against financial
crime. The state of scientific development of the problem of combating financial crime is
analyzed, the forms of interaction in overcoming resistance during the investigation of
financial crimes are determined.

The social and legal essence of financial crime is clarified and its main features are
revealed. The article analyzes the state, structure, and dynamics of financial crime in
Ukraine. Also, considerable attention is paid to the determinants of financial crime. In
addition, the most effective criminal law and criminological measures against financial crime
are given.

The article specifies the features of constructing the composition of financial crimes,
including the analysis of the crime-forming features used for this purpose and the competitive
interrelationships of criminal law norms that arise during the construction of multiple object
composition of financial crimes. The characteristics of the composition of the financial crime
are given, in particular, the identification of its objective and subjective features, the
identification of the application of other categories of the doctrine of crime in the context of
financial crimes.

Key words: counteraction, financial crime, determinants, trends, quantitative and
qualitative indicators, financial market, financial relations, legalization.
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KIIACU®DPIKAIIA KPUMIHAJIBHUX
INPABOINIOPYUIEHD, IOB’A3AHUX I3
3OBHIHLIHBOEKOHOMIYHOIO AIAJIBHICTIO

Y cmammi 3pobnena cnpoba eusnauumu ma Kiacu@ikyeamu KpuMiHaibHO-NPAsosi
HOPMU, 30 AIKUMU BUHHA 0COOA MOdice Oymu NPUmMscHyma 00 KpUMIHALbHOI 8i0n08i0aIbHOCHI
34 BUUHEHHS KPUMIHAIbHUX NPABONOPYULEHb Y Cepl 308HIUHbOEKOHOMIUNINU OisibHocmi. []o
MAaKux KpUMIHATLHO-NPABOBUX HOPM, HA NEPEKOHAHHS agmopa, eapmo gionecmu: cmem. 191,
199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212, 268, 305, 333 KK Vkpainu.

Ilpuoineno yeacy oxpemum acnekmam 3axony Yxpainu «llpo enecenns 3min 00
Kpuminanvnoeo ma Kpuminanvnozo npoyecyanvHozo kooekcié Ykpainu ujo0o Kpuminanizayii
KOHmMpabarou moeapiey, sikuii xic sminu 0o cm. 201 KK Yxpainu ma 66ié 00 Kpuminanbrozo
kooexcy Ykpainu cmammi 201-3 ma 201-4.

3eepneno yeazy Ha HeoOXxiOHicmb 6HecemHA 3miH 0o cmammi 212 KK y uacmumi
SMEHUWIeHHA NOKA3HUKA PO3MIPY NpUmMsACHEeHHs 00 KPUMIHAIbHOI 8i0n06idanvHocmi 3a
VXUTeHHSL 8I0 CHAAmu nooamxis, 300pie (0008’s3k06ux niamedncie) cyd’ekmamu Ybo2o
KpUMinanibHo2o npagonopyuients. OCKiIbKU Maxuil 3a8UjeHuti posmip 0ae MONICIUBICIb
Hedobpocosichum yuacrhuxam 3E/], i He nuue yuacHuxam 308HiUHbO0EKOHOMIYHOI QisIbHOCHI,
yXuiamucs 8i0 cniamu nOOAMKi8, GUKOPUCMOBYIOUU MEHW I CyMU, Mum Ccamum YHUKamu
KPUMIHANbHOL 8i0N0BIOAIbLHOCIII.

Haoano kpuminanbHo-npagosy xapaxmepucmuxy KpPUMIHATLHUM NPAGONOPYULEHHAM, AKi
suunsaromoca 3a cmammero 305 KK Vkpainu, 3a ¢axmamu KOHmMpabarou HAPKOMUYHUX
3ac06i8, NCUXOMPONHUX PEHOBUH, IX AHAN02I8 YU NPEKYPCOPI8.

Biomax na ocHosi ompumanux meopemuyHux ma NpaKmuyHuxX OAHUX NPONOHYEMbCA
came 3a BUKIA0EHUMU Y CIAMMI KpUMepiamu UsHauamu ma Kiacu@ikysamu KpumMiHaibHO-
npasosi HOpMU, 34 AKUMU GUHHA 0coba Modce Oymu npumsacHyma 00 KpUMiHAIbHOL
8ION0GIOANLHOCMI 3A BYUUHEHHS KDUMIHAAbHUX NPAGONOpYULeHb nio yac 30itichenus 3E/].

Kntouosi cnosa: 308HiUHbOEKOHOMIUHA OifANbHICMb, KPUMIHAILHO-NPABO8A OXOPOHA,
CYCNiNbHI ~ 8IOHOCUHU, KPUMIHATbHO-NPABOGI HOPMU, KPUMIHAIbHE NPABONOPYUIEHHS,
npagoOXOPOHHI OP2aHU.

© Jlonawyx /. 1., 2024
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Mera cTaTTi moysrae B aHaNi3yBaHHI ICHYFOUMX TOTIISAAIB MIOJO 3’SICyBaHHS, SIKi came
KPUMIHAJIBHO-TIPABOBI HOPMH OXOPOHSIOTH CYCIIJIbHI BIIHOCHHH, IO 3a0e3MeUyrOTh
HaJIC)KHUH TOPSJOK 31l {CHEHHS 30BHIIIHBOEKOHOMIYHOI isSbHOCTI.

[MoctanoBka mnpo6iemu. [IluTaHHS KPUMIHANBHOI BiNMOBINATBHOCTI 33 BYMHEHHS
KPUMIHAJILHUX TPaBOMOPYIICHb YV cdepi 30BHINIHHOCKOHOMIYHOI JISUTBHOCTI HAOYJIH CBO€ET
aKTYaJILHOCTI Micisl 3700yTTs YKpaiHOw He3anekHocTi. OfHAK A0 CHOTOIHI BOHO € Majo
JOCTIDKEHUM Y Haylll KpUMiHAJIbHOTO TpaBa, HeMa€e OJJHOCTAHHOCTI IyMOK cepe]] HayKOBIIiB,
AKi caMe KpHUMiHAIbHO-IIPAaBOBI HOPMH BiZHOCATHCS A0 HOPM, IO PETYJIOIOTh CYCIHiJIbHI
BiTHOCHHHM Y c(epi 30BHINTHHOCKOHOMIYHOT MISIIBHOCTI. YCe IIe 3yMOBIIOE aKTyalbHICTb
TaKOTO JIOCTIKSHHS.

AHaJi3 ocTaHHIX JociaizxeHb i myOaikaniid. CTaH HayKOBOTO po3po0sieHHs mpoOieMu
KPUMiHAJIFHO-TIPABOBOi  OXOPOHM  30BHIIIHBOEKOHOMIYHOI JiSUTBHOCTI  ONOCEPEAKOBAHO
JochipKyBaBes y npansx B. I Arrunosa, O. M. Jlutaka, /1. 1. Jlomamyka, 0. B. HikiriHa,
T. M. Ocranenka, 5. C. Ilanemka, B. B.Iloemunok, A.B. Casuenka, JI. C. CmisgHa Ta
OaraThox iHIIKX yuyeHuX. IIpoTe 1 mpobiema B YkpaiHi He Oyjia MpeaMETOM OKPEMOTro
JOCHIPKEHHS Y KpUMiHAJIBHOMY TIPaBi.

Buknan ocHoBHoOro Matepiany. CycrijbHa HeOE3MeUHICTh KPUMIHAIBHHAX TPABOTIOPYIIICHb
y cepi 30BHINTHROCKOHOMIYHOI MisLTbHOCTI (Hami — 3E/I) monsrae y cipidrHEHHI HEraTHBHOTO
BIUIUBY Ha EGKOHOMIiuHi Ta (hiHAHCOBI NpoIleCH B JAEpXkaBi, y MiipHBI €KOHOMIKM KpaiHu,
OCKIJIbKH TaKi JISTHHSI OOMEXYIOTh TIOCTYIUICHHS JIO IEPKABHOTO OFOJKETY KOINTIB Bijl OTUIATH
MUTHUX TUIATSXKIB (MUTHUX 300piB 1 MOJATKIB); HETaTUBHO BIUTMBAIOTh Ha (HOpMyBaHHS
BaIIOTHUX PE3€PBiB; MOCATAIOTh Ha CTPATEriyHi IHTepecH JAepKaBH, OB’ A3aH1 3 MepeMilleHHIM
4yepe3 MUTHUIM KOPAOH YKpaiHH 1032 MUTHAM KOHTPOJIEM a00 3 MPUXOBYBAHHSM BiJl MUTHOTO
KOHTPOJIFO  KYJIBTYPHUX I[IHHOCTEH, OTPYHHHX, CHJIBHOMIIOYMX, BHOYXOBHX pEUOBHH,
pamioakTHBHHMX MarepiaiiB, 30poi abo OoempumaciB, YacTHH BOTHENAIBHOI Hapi3HOI 30poi,
CHeMiaTbHIX TEXHIYHUX 3aC001B HETJIaCHOTO OTPHUMAaHHS iH(pOpMaIlii, a TAKOXK JlicoMaTepiaiiB
a0o muomMarepiaiiB HIHHKX 1 PIAKICHUX MOPIJ IepEB, JlicoMaTepiaiiB HeOOpPOOIEHHXK Ta 1HIINX
JTicoMarepiaiiB, 3a00pOHEHHX JI0 BUBO3Y 33 MEXI MUTHOI TepuTopii YKpaiHu; CTaBIAThH MiA
3arpo3y JKUTTA 1 37I0pOB’sl HaceNeHHs (KOHTpaOaHa HAPKOTUYHUX 3aC00iB, CHIILHOIIOYHX 1
TICUXOTPOITHUX PEYOBHH).

CrartucTuyHi JaHl Ta BUCHOBKH HE3aJ€KHUX E€KCIIEPTIB JI0 BIMHU MICTHIIM BiJIOMOCTI TIPO
Te, MO chepy 30BHIMTHLOCKOHOMIYHOI JISIIBHOCTI MPOHHU3YIOTh YHCJICHHI CXEMH TiHBOBOTO
KamiTagoo00poTy, SKi CyNpOBOJUKYIOTh BITUM3HSHI EKCIIOPTHO-IMIOPTHI  Omepauii.
Haiipo3noBCIO/DKEHIIIMMI CXEMaMHU €. «ONTHUMI3allish TOoNATKIB (YXWIEHHS BiJ| CIUIaTH
NOJaTKIB); HENpPaBOMipHE BHBEICHHS BAIOTH B O(MIIOpHI 30HM i HAa OAaHKIBCBKI PaxyHKH
mificTaBHUX (ipM yKpaiHCBKHUX PE3UACHTIB 3a KOPJOHOM; JeNepcoHi(ikaris peanbHUX
BJIACHUKIB 1HBECTHIIIHHMX KOIITIB, SIKi BKJIQJAIOThCA B HAWOUIBII TPUOYTKOBI Tamy3i
YKpaiHCBKOI €KOHOMIKH; YXHJICHHS 32 JIOITOMOTOI0 PI3HOMAHITHHAX CXEM BiJl CIUIATH MHUTHHUX
Ta IHIIMX 000B’S3KOBUX TOJATKOBHX IUIATEXKIB; 3aHMKEHHS pealbHOI MUTHOI BapTOCTI TOBapiB;
JIeTaTi3amis KamiTany 4epe3 3M1HCHEHHS! eKCIOPTHO-IMIIOPTHHX OIIeparliif; BUBSIECHHS 32 KOPAOH
(30kpeMa, B oOQUIOpHI 30HU) KOINTIB, MmO OYyIH OTPUMaHi 3JOYMHHUM CHOCOOOM 3
BUKODHUCTAaHHSIM 1HCTPYMCHTIB MIDKHApOMHOI TOPTiBIi, a TaKoX YYHHCHHS IHIIUX

Jlonawyx /[. I. Knacughixayis KpumiHaibHux npagonopyuiets,
N0 SI3AHUX I3 308HIUHbOEKOHOMIYHOIO OISbHICIIO
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MPOTUNPABHUX i, IO CTBOPIOIOTH pPEaJbHY 3arpo3y 3aKOHHIA 30BHIITHLOCKOHOMIYHIH
JUSUTBHOCTI JIepKaBH TOIIO. YC€ IIe TPUBOIUTH 110 301JbIIEHHS MUTOMOI Bard iHO3eMHOTO
KaIliTally B KIIOYOBHUX TANTy3sSX €KOHOMIKH, IO BTPaTH MOXIIUBOCTI IEp>KABHOTO BIUIHBY Ha
(hopMyBaHHS 30BHIITHLOCKOHOMIYHOI ITOJIITUKU JIEPYKABH 1, SK MU BXKE 3a3HAYalld, CyTTEBO
migpuBac ii ekoHOMiuHYy Oe3meky [1, c. 6; 2, c. 95-96].

Boanouac moTpiOHO BU3HATH, IO MOIOHI MTPOTHUIPABHI iSTHHSA Y 30BHIIIHEOCKOHOMIYHIH
cepi 3aBIAIOTH MIKOAX HE JIMIIE eKOHOMIII Jep)KaBH, PO3MIUPSIOUH ii TIHBOBHH CEKTOp, aJe i
KyJIBTYPHIN CIa IIIHHI, 3T0POB 0 HACEICHHS Ta TPOMAJIChKIN Oe3meri.

Ha xanp, He3Bakalouu Ha CUTYyallil0 B KpaiHi, KiJIbKICTh NPaBOMOPYILIEHb, 30KpeMa i
KpUMIHAJIbHUX, 110 [TOB’sI3aHi 3 MOPYIIESHHIM MIPABIII TIEPEMIIICHHS MPEIMETIB Yepe3 MUTHUI
KOPJIOH YKpaiHH 1032 MUTHUM KOHTPOJEM a0 3 MPUXOBYBAaHHIM BiJi MUTHOTO KOHTPOIIO,
HEBNUHHO 30impmryerscs. Tak, ympomomx cigag-nucromaga 2023 poky NpariiBHUKA
JdepxaBHOi MUTHOI cyk0u Ykpainu BusBuid 11 061 mopymieHHs MUTHHX MPaBUI HA CyMY
8,1 MIpJ rpH, BUIIy4€HO IPEAMETIB MPABONOPYLIEHb HA CyMy TIOHaJ 735 MJIH IpH.

Tomy, sk BirydHo 3a3Havae B. B. [TokpoBchbKa, Jep:kaBHUN KOHTPOJb Ii€i MisSUIBHOCTI —
HEeoOXi/Ha «yMOBa 3aXUIIEHOCTI CKOHOMIYHUX 1HTEpeCiB Cy0’ €KTiB EKOHOMIYHOI AiSIBHOCTI,
HOCIiB €eKOHOMIYHHX iHTEpeciBy [3, ¢. 196].

Y umaHOMy KpuminaipHOMY Komekci YKpaiHM KpHUMiHANBHI NPaBONOPYIICHHS, SKI
BUMHAIOTECA Yy cepi 30BHINIHBOCKOHOMIUHOI [iSNTBHOCTI, HE 3aKpilUIEHI B OKpPEMOMY
po3aiumi. OnHak, He3Ba)KAOYM Ha II€, CYCIUIBbHI BITHOCHHH, MOCATAHHS Ha SKI MPH IHOMY
3IiMCHIOIOTRCS, NAIOTh 3MOTY NepepaxyBaTH KpUMiHANBHI-TIpaBoBi HopMu OcoOINMBOT YaCTHHH,
SKi BCTAHOBJIOIOTh KPUMIHAIBHY BiAIIOBIAATBHICTH 32 KPUMiHAIBHI IPABOIOPYIIEHHS Y cdepi
30BHINIHBOEKOHOMIYHOI IisIbHOCTI: cTeT. 191, 199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212,
268, 305, 333 KK Vkpainu. lleii mepenik, 3BUYaiiHO, MOXe OyTH IOUCKYCIHHHM. Y3arami
MOTPIOHO CKa3aTH, IO B YKPATHCHKIN JOKTPHHAIBHIA HAYIll MATAHHS, K caMe KPUMIHAIBHO-
IPaBOBI HOPMH HEOOXiHO BiHECTH A0 HOPM, 3a MOPYILICHHS SKUX HACTYNae KpUMiHAIbHA
Bi/IOBIJATBHICT 32 BYMHEHHS KPUMIHAJIBHUX IPABOIOPYIIEHE y chepi 30BHINTHROCKOHOMIYHOT
JiSUTBHOCTI, 0 LBOTO Yacy AeTajbHO He NOCHiKyBallucs 1 He cucTeMarusyBaiucs. bymu
JMIIe OKpeMi cripoOu me 3poduTH 3 60Ky BUCHNX-eKOHOMICTiB. KpuMiHamicTy sk 31e011bIIoro
00MEKYBaTHCS JIHIIE 3aTalbHOI0 KPUMIHOJIOTIYHOT XapaKTePUCTHKOI MOXIIMBHX JisIHb Y IIIH
cepi 6e3 KOHKpeTH3alii, SIKi caMe KpUMiHAIBHO-TIPAaBOBI HOPMU BOHM MaJii Ha yBa3i. To0To
1Ie MATAaHHS MPaBHUKAaMH-KPUMIHAJICTaMU ()aKTHYIHO HE pO3pOOJICHO.

A TOMY 3 METOI0 YCYHEHHS WI€l MPOrajuHy 1 A TIUOIIOro po3yMiHHS NpoOIeMaTHKH,
3aleXHO Big OesmocepenHBOr0 00’€KTa KpHMIHANBHI MPABONMOpPYIIEHHS Yy cdepi
30BHINTHBOSKOHOMIYHOT JisSUTbHOCTI, HAa Halle MEpPEeKOHAHHs, JOIILHO PO3IUINTH Ha TakKi
rpynu:

1. KpuMiHanbHi  MpaBOMOPYIICHHS MPOTH CYCHITBbHUX BIJHOCHH BJIACHOCTI, IO
OXOPOHSIIOTHCS KPUMIHAIBHAM 3aKOHOM SIK YaCTHHA €KOHOMIYHHX BIJIHOCHH 1 SIK OCHOBA
ekoHoMi4HOT cuctemu fepxasu (cT. 191 KK Ykpainm).

2. KpuminaneHi mpaBoNoOpyLIeHHS NPOTH CYCHUIBHHUX BiJHOCHMHH, IO 3a0€3MeuyloTh
BCTAHOBJICHUH MOPSIOK IEPEMILICHHS TOBapiB Ta IHIIMX PEYOBHH Ta IPEAMETIB uepe3
MHUTHAUA KopaoH Ykpaiam (ctcT. 199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212, 268 KK
VYkpainn).

Jlonawyx /I. 1. Knacugixayia kpuminanvHux npagonopyuiets,
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3. KpuMiHanbpHI TIPAaBONOPYIICHHS TPOTH CYCHUIBHUX BIJHOCHHH, IO 3a0e3MeUyIOTh
BCTAHOBIICHUH 3 METOI0 3a0€3MEeUCHHST OXOPOHU 3[J0POB’S HACEIICHHS MOPSIOK MEPEMIIICHHS
HapKOTHUYHUX 3aC00iB, ICUXOTPOITHUX PEYOBUH, X aHAJOTiB a00 MPEKYPCOPiB Yepe3 MUTHHMA
kopnoH Ykpainu (ctet. 305, 333 KK Vkpainn).

[epenbaueni MUMU CTATTSIMUA KPUMiHAIBHI MPABOMOPYIICHHS IOCSITAalOTh B OCHOBHOMY
Ha MHUTHI Ta IOJATKOB1 IPaBOBiTHOCHHH.

[ix xpuMiHATEHUMH MPABONIOPYIICHHSIMY, BUNHECHUMH Y cepi 30BHIIIHBOCKOHOMITHOT
JUSUTBHOCTI, HEOOXITHO PO3YMITH CYKYITHICTh KPHMIHAJIBHO-TIPABOBUX HOPM, SIKi BCTAHOBJIFOIOTh
KPUMIHAJIbHO-TIPABOBI 03HAKH JisIHb, IO BUMHAIOTHCS Y chepi rocrnoaapchKoi AisIbHOCTI i
yac 3A1iiCHEHHsS 30BHINTHBOCKOHOMIYHOI AistibHOCTI cy0’ektamu 3EJl Ta 3a ki YMHHUM
KpuminansHuM KoZieKcoM YKpaiHu rependadeHa KpuMiHalIbHa BiAMOBIIaIbHICTS.

KpuminaneHi mpaBonopyiieHHS y cdepi 30BHINIHBOCKOHOMIYHOT JISUTBHOCTI — IIe
HETPaBOMIpHI JisTHHS, SIKi 32 CBOIM XapaKTEepOM € BHCOKOIHTEICKTYyaIbHUMH, CXIIIBHUMH 10
MIBUJIKOT ajanTaiii, 10 HOBUX (opM 1 MeTomiB (hiHAHCOBO-TOCIONAPCHKOI MisSUIBHOCTI, IO
OITaHyBaHHS HOBHMX OaHKIBCHKHX, MUTHHX 1 ITOJIATKOBHX TEXHOJIOTIH, IO CYNPOBOIKYIOThH
MPOBAHKEHHS TOCIIOIAPCHKUX 30BHIITHBOCKOHOMIUHHUX OMepalliid, 10 BUKOPUCTAHHS HOBITHIX
iH(pOPMAIIHHUX TEXHOJIOTIH.

OcoOJMBICTIO  KpPUMIHAJBHHX  IPABONOPYIIEHb, sAKI  BUMHAIOTHCS vy chepi
30BHINTHBOSKOHOMIYHOT JiSTIBHOCTI, € Te, IO MOTEePIIIMM BiJl IIUX JiSHb € Jep)KaBa, SKa Hece
OaraToMiIbHOHHI 30UTKU.

Haii6inpm axryansHAME y cepi KpUMIHATBHUX MPAaBOMOPYUICHB, SIKI BUMHSAIOTHCS ITiJ
yac 3aiiicHenHsa 3EJl Ha cbOrojHi, € KPUMiHAJBHI IPaBOMOPYIIEHHs, epeadayeHi CTaTTIMHI
191 ta 212 KK Ykpainu.

KpuminaneHi  mpaBomopymieHHs,  SKi  BUMHSIOTBCS — Hig  dYac  3AiHCHEHHS
30BHINTHLOEKOHOMIUHOT JTisTbHOCTI 3a cTarTero 191 KK Ykpainu, XxapakTepu3yroThCst 0COOTHBUM
BITHOILICHHSIM BHHHOTO JIO KOIITIB, SIKKMH BiH 3aBOJIOJIIBAE. A caMe: yMHUCEN BHHHOTO 3aBXKIH
CIpSAMOBAaHMIA Ha 3aBOJOAIHHA OIO/PKETHUMH KOINTaMU. A 0COOIUBICTIO 3aCTOCYBaHHS CTaTTi
191 KK VYkpainu mig gac 3miliciensst 3E/] € Te, mo kpuMiHalIbHA BiAMOBINAILHICTh 32 ii
MOpYLIEHHS HACTYIA€e He 3a MalHo, ke OyJo BBipeHe abo nepedyBano y BilaHHI BUHHOTO YH
nepeOyBajio B ONEpaTUBHOMY yIpaBliHHI ciayx0oBoi ocobum yuacHuka 3EJ], a 3a
BUKOPHUCTaHHS II€I0 CIY’)KOOBOIO CBOTO  CIY)KOOBOTO CTAaHOBHINA JUISI HE3aKOHHOTO
OromkeTHOTO BimmkomyBanus [1/1B.

Cy0’exTHMIA CKJIaJ IIbOTO KPUMIHAIBHOTO MPABOMOPYILIEHHS CKJIAJal0Th CIIy>KO0BI 0COOH
yuacanka 3EJ[. Li cmyx60Bi ocoOu moBuHHI OyTH HagiNeHi (QYHKISIMH, 3a3HAUYCHUMH Y
npuMitiii 1o crarti 364 KK Vkpainu. Sk 3a3nauae [1. MatumeBchkuii: «BukopucranHs
CBOr0 CJIy’OOBOr0O CTaHOBHILA Y I[bOMY BHIIAJKy O3HA4Ya€ fK... HE3aKOHHE BUKOPHUCTAHHS
HUM CIy>)KOOBHUX IIOBHOBAa)XEHb 1 OOOB’S3KiB, $IKI JAIOTh (PAKTUYHY MOJIUBICTD ISt
3aBOJIOJIIHHS MaifHOM (y IbOMY BHUMAJKy OIO/PKETHUMH KOIITAMH), BiITHOCHO SIKOTO BOHO HE
MaJI0 TMOBHOBaX€Hb. B OCTaHHBROMY — JIsi 3aBOJIOJIHHS... MalHOM CiIy)k0oBa 0co0a
BUKOPHCTOBYE HaJaHi HoMy MO ciyx0i mpaBa (...31ilicHIoBaTH Oynab-aki aii B iHTepecax
OCTaHHiX...) 200 000B’s13kH [4, c. 86].

Jlonawyx /[. I. Knacughixayis KpumiHaibHux npagonopyuiets,
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[I{ono MpUTATHEHHS 0 KPUMIHAJIBHOI BiITOBIIAIBHOCTI OCI0 32 BUMHEHHS KPHMiHATBHHX
[IpaBOIIOPYIICHB, Mependauennx cT. 212 KK Ykpainu, To Taki GakTH iCHYIOTh B OCHOBHOMY
TO.i, KoJIi (Dirypant Oepe y4acTh y cxeMax, sIKi OB sI3aHi 3 YXWUJIEHHSAM BiJ] CILUIaTH MOJATKiB
yepe3 OpTraHi3allilo «KapyCeJbHOT0» MEXaHi3My HE3aKOHHOTO BHUBE3CHHS TOBapy Ta
HETOBEPHEHHS BAIIOTHOT BUPYYKH a00 3IHCHEHHS IMIIOPTHUX omepamiid 0e3 (aKkTHIHUX
PO3paxyHKIiB 3a MOcTadaHHs ToBapiB [5]. HeoOXigHO 3a3Ha4nTH, MO Taki cxemMu Habpaid B
YkpaiHi MacoBOTO XapakTepy.

Bapto 3a3HaunTH, 1110 BiZICOTOK MOJIOHUX cIipaB He3HAYHUU. Lle moB’a3aH0 Hacammepe 3
THM, IO JUIS TPHTATHEHHS OCOOM J0 KPHMIHAJIBHOI BIIIOBINANLHOCTI 3a yXWJICHHS BiJ
crutatd mojaTkiB 3a crtarrero 212 KK VYkpainn HeoOximHO, 100 Ii JisHHSA MPHU3BEIU 0
(haKTUYHOTO HEHAAXOMKEHHS 10 OIOMKETiB 4YM JEpXKABHUX LINbOBUX (OHMIIB KOWITIB Yy
3HaYHUX po3Mipax, MiJ SKUM IOTPiOHO pO3YMITH CyMH IIOJAaTKiB, 300piB Ta IHIINX
000B’SI3KOBUX IUIATEXKIB, fAKI B THCAYY 1 OLIbIIe pa3iB IEPEBHIIYIOTH YCTAHOBICHHM
3aKOHOJIABCTBOM HEOIOIaTKOBYBaHUN MiHIMyM J0X0iB rpomaisH (1 514 rpu Ha 2024 pik), a
came: 4 542 000 rpH [12, c. 116]. Ha Hamy 1ymMKy, Iie HEBUIIPaBAAHO BUCOKUII MOKAa3HUK, 1110
JIa€ MOXIJIMBICTh BUHHUM 0c00aM, y9acCHHKaM 30BHIITHbOCKOHOMIYHOI JisITbHOCTI 6e30053H0
VXWJSITHCS Bijl CIUTATH MOAATKIB Y MEHIIIH CyMi Ta YHUKATH y 3B 3Ky 3 IUM KPHUMiHAJIbHOT
BiIIOBiZAIBHOCTI.

Crarrs 305 KK VYkpainu nepenbauae KpUMiHaJIbHY BiJIOBIAATBHICTh 32 KOHTpabaHIy
HapKOTHYHUX 3ac00iB, TICUXOTPOITHUX PEUYOBHMH, IX aHAJIOTIB YW MpeKypcopiB abo
(anbcrudikoBaHUX JTIKapChKUX 3aco0iB. [lin mepemileHHsIM MCHUXOTPOITHUX PEYOBUH Uepes3
MHUTHHUIH KOPJOH MOTPIOHO PO3YMITH SIK BBE3CHHS iX HA MUTHY TEPUTOPi0 YKpaiHU B Oyab-
akuit cnoci6. Ilpeagmer koHTpaOaHOM MOXYTh OyTH IepeMillleHi dYepe3 CYXOIyTHHH,
MOPCBHKHH a00 TOBITPSHHUIA KOPJOH SK pa3oM 3 oco0amu, sKi HOro MEepeTHHAITh, TaK i
OKpeMO Bii HHX, HaNpHUKIAA, y pa3l BigNpaBlieHHS BaHTaxy momTol. OOOB’SI3KOBOIO
O3HAKOK CKJIaJy 3JIOUYMHY € Miclle HOro BUMHEHHS — 116 MHUTHUH KOpJOH. MUTHUH KOPIOH
30iraeTbcs 3 JIep>KaBHUM KOPAOHOM YKpaiHM, 3a BUHATKOM MEX CIeL[iaJIbHUX MUTHHX 30H.
Mexi TepuTopii CHELiaIbBHUX MUTHHX 30H € CKJIAJ0BOI0 YAaCTHHOIO MHTHOTO KOPJOHY
VYkpainu. SIKio npeaMeTH KOHTpadaHIu BUSABJICHO IIiJ 4ac OTJISILy Y TepeorIIsiay peueit abo
K OCOOHMCTOrO OTJISAAY, 30KpeMa IMOBTOPHOTO, i Yac BHI3My 3a MeXi YKpaiHu (BHBE3CHHSI
TOBapiB, MEPECHIAHHS TOIITOBUX BiIIpPaBIICHb), BUNHEHE KBANi(IiKyeThCS 3a cTarTsamu 15 i
305 KK Ykpainu sik 3aMax Ha KOHTpaOaHIy. A OCh HE3aKOHHE NEPEMIllICHHSI Ha TEPUTOPiI0
VYxpainun (ToO0TO BBi3 Ha Ii TEpPUTOpPiI0) MpenMeTiB KOHTpadaHIW, SIKi BHABICHO I dYac
MHUTHOTO KOHTPOJIFO, YTBOPIOE 3aKIHUCHUIA CKIIal I[bOTO 3JI0YHHY [6].

3a HajgBHUMH BIiJOMOCTAMH LIOMICAI Takuil 3J0YMHHUN «Oi3HEC» NPUHOCUTH
¢irypanTam O1M3bKO YOTHPHOX MINBHOHIB IPUBEHB JOXOLY.

BomHouac, sik mokasye CBiTOBa CTaTHCTHKA, IO, KPiM KOHTpaOaHAN HAPKOTHYHUX 3aC00iB,
TICUXOTPOITHUX 1 CHJIBHOJIFOYMX PEUOBHH, MPEIMETOM KOHTpaOaHIW € TOBapd HAPOIHOTO
BXKHTKY, KyJbTYpPHI LIHHOCTI, CTpaTeriyHa CHpOBHMHA (Jicomarepiaiu, Ha(TONPOLYKTH,
NPUPOAHUM Ta3 TOIO), BalOTa W TOTIBKOBI KowTH, Tomlo. OjiHAaK, HE3BaXKal4d Ha IIe,
15 ymcromana 2011 poky BepxoBHa Pama Ykpainu mekprmiHatizyBajia KOHTpabaHIy TOBapiB
MPUAHATTAM 3akoHy YKpaiHnu «IIpo BHECEHHS 3MiH JIO JCAKUX 3aKOHOJABYHMX aKTIB YKpaiHU
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o0 TyMaHi3amii BiJNOBIJAIBHOCTI 3a MpaBONOpYyImIEHHS y cdepi Tocnoaapchkoi
nisutbHOCTI» Ne 4025-VI, sikum BHecna 3Minu A0 ctarti 201 KK Vkpainu. YHacmimok 11s0ro 3
2012 poky no 1 ciuns 2024 poky nepeMilleHHs Yepe3 MUTHUN KOPJIOH YKpaiHU 1032 MUTHUM
KOHTpOJIeM ab0 3 MPUXOBYBAHHSAM BiJl MUTHOTO KOHTPOIIIO TOBapiB He OyJI0 KOHTpabaHAOIo i
HE BBXAJIOCS KPUMIHAJILHHM MIPABOTIOPYIICHHM [7].

[Ipore B momampIIOMy BHSBWIOCS, IO NOAIOHA JEKPUMIHANI3AIS —BHIBHIACS
JIECTPYKTHBHOIO 1 HETATUBHOIO B YACTUHI HAIIOBHEHHS JIEPKaBHOTO OIOKETY.

BincyTHiCTh KpHUMIHATBHOI BINIMOBINAIBHOCTI 3a HE3aKOHHE TIEpEMIIEHHS TOBapiB
(30KpeMa, MiTaKIM3HMUX) Yepe3 MHUTHUH KOpIOH YKpaiHH 3 MPUXOBYBAHHAM BiJ] MHTHOTO
KOHTPOJIIO Ta 032 MHUTHUM KOHTpPOJIEM, a TaKOXX 3a HEIOCTOBIpHE ACKJIapyBaHHS TOBapiB
CIpUSUIO 301MBIICHHIO B JIEpXKaBl CEKTOPY TiHBOBOI E€KOHOMIKHM, MOIYNSPU3YBAJIO CEpen
HiAIPUEMIIIB BUKOPUCTAHHS Y BEJICHHI Oi3HECY HE3aKOHHUX 3aC00iB Ta MpUHOMIB.

VYce e He 3THIIAIOCS 1032 YBAaroko MpeACTaBHUKIB KoHCYIbTaTHBHOT Micii €BpOIeicbKOro
Corozy B Yxpaini (EUAM), Micii EUBAM Ta iHIIMX MDKHAPOJHHUX THCTUTYLIH, SIKi 3BEpHYIH
yBary YKpaiHM Ha HEOOXIJHOCTI 3alpOBa/DKCHHS B KPUMIiHAJILHOMY 3aKOHOIABCTBI JepiKaBU
KPUMIHAIBHOI BiIITOBITAILHOCTI 32 KOHTpaOaHIy TOBapiB Ta MiTAKIU3HUX TOBApIB [7].

Kpim Toro, sixk moka3ye eBpoNEHCHKUI TOCBIM, IO caMe KpUMiHAJIbHA BiANOBITAIBHICTH
3a KOHTpabaHIly TOBapiB, 30KpeMa MiaKIU3HUX, € Haile(peKTUBHIIIMM 3ac000M OOpOTHOU 3
TIHBOBUM Oi3HECOM Yy cQepi 30BHIMIHBOEKOHOMIYHOI AisibHOCTI. BoaHouac mnoTpiOHO
3a3HAYUTH, IO B OKpeMux jaepxkaax €Bpormeiickkoro Coro3y (Itamiiicbka PecnyOika,
JlutoBcbka Pecny6Oiika, PecnyOmika Ilonmbma, Pymynis, CnoBaubka Pecmyo6uika,
Koponisctro llIBernis, @enepatuBHa Pecniyonika HiMeuurnna, YropiiyHa TOm0) BCTAHOBIICHA
JIOCUTh YiTKa KpPHMiHaJbHA BIAMOBINANBHICTh 32 KoHTpabanny [18]. Illo mormineHO Oyio 6
neperdHaTH W YKpaiHi.

Sk pesymbrat, micis IBOX POKIB 3BOJiKaHb BepxoBHa Pama Ykpainm mpuifnHsna 3akoH
VYxpainn «IIpo BHecenHs 3miH mo KpuminamsHoro ta KpuminampHOrO IpoIrecyaisbHOTO
KoleKciB YKpaiHM MI0I0 KpHMiHajdi3alil KOHTpaOaHOu TOBapiB», SKUA OyJo MiAMHCaHO
npesuneHToM Ykpainn 9 rpymHs 2023 poky. Lleir 3akoH HaOupae uumHHOCTI 3 1 CidyHA
2024 poky, kpiM ab3aIliB AeB’ITHAIATOTO — ABAALSTH MIOCTOTO MAMYHKTY | myHKTY 1, siki
HabuparoTh YMHHOCTI 3 1 nunus 2024 poky [8].

BigmoimgHo 110 11bor0 3akoHy Ha3By ctarTi 201 KK Vikpainu 3mineno 3 «KonTtpabanna»
Ha «KoHTpabaHaa KyJIbTypHUX IIIHHOCTEH Ta 30poi», a Takox BBeaeHo no KK Ykpainu psa
HOBHX KPHUMIHaJIbHO-TIPAaBOBUX HOpM, a came: ctarTio 201-1 «KoHTpabanma micomaTepiaiiB
Ta WiHHUX mopia xaepeB», crartio 201-3 «Konrtpabanma TtoBapiB» Ta crartio 201-4
«KoHTpabaHnna niiaku3HUX TOBAPiBY.

Ha Hame mnepekoHaHHs, Take JOMOBHEHHS KpuMiHAIBHOTO KOIEKCY YKpaiHH €
JIOPEYHUMHU, TIPABWIIBHUM, HEOOXITHUMU 1 cBoedacHUM. OCKIJIbKM HasiBHI CTaTUCTUYHI JaHi
JAl0Th MOJIMBICTH 3pOOUTH BUCHOBOK, II0 HAaHOUIBII PO3MNOBCIOKEHUMH KPUMiHATBHUMHU
MPAaBONOPYIICHHSAMH TIiJl Yac 3IMCHEHHS 30BHINTHHOCKOHOMIYHOI JisIIBHOCTI € came
KOHTpabaH/a B pi3HUX ii MposBax.

Bucnosok. [TincymoByemo, 1o aiiicHo B KpumiHaisHOMY KoJiekci YKpaiHH KpUMiHAIbHI
MPaBOIMOPYIICHHS, SKI BYHHSIOTBCI Yy cdepl 30BHINIHBOCKOHOMIYHOI MiSTTBHOCTI, HE
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3aKpilJIeHI B OKpeMoMmy po3aimi. OnHak, HEe3BaXaloyd Ha 1€, CYCIUIbHI BiJHOCHHH,
MOCSATaHHS Ha SKi IPH HbOMY 3IIHCHIOIOTHCS, JAIOTh 3MOTY IepepaxyBaTH KpHUMiHaJIbHO-
npaBoBi HopMu OCOOJIUBOI YACTHHU, SIKI BCTAHOBIIOIOTH KPUMIHAIBHY BiANOBIJAIBHICTE 3a
KpPUMiHaJIBHI IPaBOMOPYIIEHHS Y c(epi 30BHIIHROEKOHOMIYHOI IisUTBHOCTI, me: cTcT. 191,
199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212, 268, 305, 333 KK Ykpainn.

BoaHouac 11i KpUMIiHAIBHO-TTPABOBI HOPMHU JIOLIJIBHO PO3AUTATH HA TaKi TPYIIH:

1. KpumiHanbHi MNpaBONMOPYIIEHHS IMPOTH CYCHUIBHUX BiAHOCHMH BIJIACHOCTI, INO
OXOPOHSIOTHECS KPUMIHAIBHAM 3aKOHOM K YacTHHA €KOHOMIYHHX BiHOCHH 1 SK OCHOBA
ekoHOMIYHOT cuctemu nepxasu (cT. 191 KK Ykpaiam).

2. KpuminanpHi TpaBONOPYIICHHS MPOTH CYCHUIBHHX BIAHOCHHH, IO 3a0€3MEUyIOTh
BCT@HOBJICHHUI MOPSIIOK HepeMiLlIeHHs TOBapiB Ta iHIIMX PEYOBHH 1 MPEAMETIB Yepe3 MUTHHI
KopmoH Ykpainu (cteT. 199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212, 268 KK Vkpainn).

3. KpumiHajabHI MPaBOMOPYIICHHS NMPOTH CYCHUILHUX BIIHOCHHH, IO 3a0€3MEUyIOTh
BCTAHOBIICHUH 3 METOI0 3a0€3MEeUCHHST OXOPOHU 3[J0POB’S HACEIICHHS MOPSIOK MEPEMIICHHS
HApKOTUYHUX 3aC00iB, IICUXOTPOITHUX PEUOBHH, iX aHANOTiB a00 MPEKypCcOpiB uepe3 MUTHUI
kopaoH Ykpainu (cret. 305, 333 KK Vkpainn).

BBaxxaemo 3a noniigpHe BHecTH 3MiHM 70 ctaTTi 212 KK Ykpainu y yacTHHI 3MEHIIICHHS
MMOKa3HUKA PO3MIpYy MPUTATHEHHS J0 KPUMIHAJIBHOI BiJMOBINATBHOCTI 32 YXHJICHHS BiJ
CIUIaTH TMOJATKiB, 300piB (000OB’S3KOBUX IUIATEXIB) CYyO €KTaMH IILOTO KPHUMiHAIBHOTO
npasornopymreHHs. OCKITbKM TaKui 3aBUINECHUN PO3MIp Ja€ MOXKIIHMBICTH HETOOPOCOBICHUM
yuacHukam 3E/J], i He yuIIe y4acHUKaM 30BHIIIHLOCKOHOMIYHOI JISUTBHOCTI, YXWJIATHCS BiJ
CIUIaTH TMOJATKiB, BHKOPUCTOBYIOYM MEHIII CYMH, TUM CaMUM YHHKAaTH KPHMIHAJIBHOI
BiZITOBiZAIBEHOCTI.

Takox BBXKaeEMO, 10 MATAHHS KPUMIHATBHOT BiJIMOBIIATLHOCTI 32 BANHEHHSI KPUMIHATTBHIX
IPaBONOPYIIEHs (3T0YMHIB) y cdepi 30BHINIHBOCKOHOMIYHOI M isIIBHOCTI MOTPEeOyIOTh
JUCEPTAIITHOTO JTOCIIIKCHHSI.
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D. L. Lopashchuk. CLASSIFICATION OF CRIMINAL OFFENSES RELATED TO
FOREIGN ECONOMIC ACTIVITY

The article attempts to define and classify the criminal law norms according to which a
guilty person can be brought to criminal responsibility for committing criminal offenses in the
field of foreign economic activity. To such criminal law norms, in the opinion of the author, it
is worth including: Art. Art. 191, 199, 201, 201-1, 201-3, 201-4, 203-1, 208, 212, 268, 305,
333 of the Criminal Code of Ukraine.

Attention is paid to certain aspects of the Law of Ukraine "On Amendments to the
Criminal and Criminal Procedural Codes of Ukraine on the Criminalization of Smuggling of
Goods", which amended Art. 201 of the Criminal Code of Ukraine, and introduced articles
201-3 and 201-4 into the Criminal Code of Ukraine.

Attention was drawn to the necessity of amending Art. 212 of the Criminal Code in terms
of reducing the amount of prosecution for evasion of taxes and fees (mandatory payments) by
subjects of this criminal offense. Since such an overestimated amount gives an opportunity to
the unscrupulous foreign economic activity participants, and not only foreign economic
activity participants, to evade paying taxes by using smaller amounts, thereby avoiding
criminal responsibility.

The criminal and legal characteristics of criminal offenses committed under Art. 305 of
the Criminal Code of Ukraine, based on the facts of smuggling of narcotic drugs,
psychotropic substances, their analogues or precursors, have been provided.

Therefore, based on the obtained theoretical and practical data, it is proposed to define
and classify the criminal law norms according to which the guilty person can be brought to
criminal responsibility for committing criminal offenses during foreign economic activity
according to the criteria set out in the article.

Keywords: foreign economic activity, criminal law enforcement, public relations,
criminal law norms, criminal offense, law enforcement agencies.
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POJIb MIPE3YMIIIT HEBUHYBATOCTI
SIK KOHCTUTYLIHOI 3ACAJIA Y COEPI
KPUMIHAJILHOTO CYJOUYUHCTBA

Y cmammi Oocniosxceno cymmuicme i 3Micm KOHCMUMYYIUHO20 NPUHYUNY Hpe3yMnyii
Hesunysamocmi ma 3abesneyenHs 0oedeHocmi @uHu. Busnaueno tioco micye ma ponv
y cghepi  KpUMIHANLHO2O CYOOUUHCMBA. Ap2SyMeHmOo8ano OYMKY Hpo me, wWo came
npUHYyuUn npe3ymMnyii HeguHygamocmi ma 3abe3neyenHs 008e0eHOCMI GUHU € BANCTUBOIO
KOHCIMUMYYIUHOW 3ACador0 | C8OEPIOHO PYHOAMEHMATbHOW, DA3068010 )Y NPABOSIll cucmemi
Yxpainu, aooce 6ona mae xoncmumyyiiine niotpynms ma nepeobayena 8 OKpemux cCmammsx
Ocnoenoeo 3axony nawoi depacasu. A omoice, be3 cymuigy, 0608’ 13k08010 0 OOMPUMAHHS
V KpumiHaibHoMy npoyeci. Ilpe3ymnyia neeunyeamocmi cnyeye 3anopykoro 2apaumii y
KOJICHOMY KpuminanbHomy npoeadcenni. Ii cymmicmv nonseac 6 momy, wo 6yob-ske
BUCYHYme Npomu 0cobu 008UHYBaAUeHHs Mac Oymu 00IpyHmosane ma HaditiHo 008e0eHe.

Haneoicna peanizayiss npunyuny npe3ymnyii He8UHY8amocmi CHpusic GUKOHAHHIO 3A60aHb
KPUMIHATILHO20 CYOOUUHCMBA Y chepi OXOPOHU NPas YYACHUKIE KPUMIHATLHO20 NPOBAOIICEHHS,
a maxooic 3abe3neuerts WeUOKO20, NOBHO2O0 MA HEYNePeOdtCeHO20 PO3CAIOY8ANHS | CY00B020
PO32150Y 3 MUM, Wob KOJMCHULL, XIO 8UUHUG KDUMIHATbHE NPABONOPYILEHHS, 0Y8 NPUMASHYMULL
00 BIONOBIOATLHOCMI 8 MIPY CBOEI GUHU, JHCOOEH Hesunysamuil He 0y8 006UHYsaueHull abo
3acyoocenuti. Ilpesymnyis nesumnysamocmi 3abe3neuye makodc npaso ocodu, wWooo Kol
chopmynvoeano 0068uHy8aAUeHHS, HA HE3ANEINCHUL i Oe3CMOPOHHIU CYO, OCKINbKU HPUHYUN
npe3ymMnyii HeeUHY8aAmoCmi € 0OHUM i3 eleMenmis cnpageougo2o cy008020 po3aiady. 3 oansady
HAQ aKMYanbHiCMb 00CTIONCYBAHO20 NUMAHHS BUHUKAE HAYKOBA MdA NpAKmMuuHa nompeba
HOOAILUIO020 NO2TUONIEHO20 BUGUEHHS Ul AHANI3Y NPOONEeMHUX ACHeKMI8 peanizayii npunyuny
npesymnyii He8UHY8aMOCmi y KPUMIHAIbHOMY CYOOUUHCMEL.

Kniouoei cnosa: npesymnyia negunysamocmi, KoHCmMumyyiina 3acadd, cnpageonuge
npaeocyoos, nioo3peanull, 008UHY8AYEHUL, KPUMIHATbHE CYOOUUHCMBO, O0DBUHYBANbHULL
BUPOK CYOY.
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IMocTanoBka mpo6JjeMu Ta ii akTyadabHicThb. [IprHHIMT TIpe3yMIIIii HEBUHYBATOCTI Ta
3a0€3MEeUYCHHST JIOBEJACHOCTI BHHHM BBAKAIOTHCSA OJHUMH 3 KIIOYOBHX JIEMOKPATHYHUX
OPUHINIIB, $IKI € HEBLI'€MHOI0 TapaHTI€I0 OCHOBHUX IIpaB 1 CBOOOJ JIIOAMHH Ta
crpaBeIuBOro mpaBocyqusd. [loTpiOHO 3a3HAYMTH, IO CYTHICTh NPHHIUILY PE3yMIILii
HEBUHYBATOCTI MOJIATAE B TOMY, IO KOJKHA 0C00a BBa)KAETHCS HEBUHHOIO JTOTH, JOKH i BUHA
He Oyne MoBeleHa B CyJi BiIMOBIIHUM YHMHOM. BogHOYAC BiH fi€ 1010 OYIb-sKO1 0COOH 10
MOMEHTY BHMHECEHHSI OCTaTOYHOIO CYAOBOTO pIIIEHHS NP0 BU3HAHHS BUHYBATOCTI TakKoi
0co0u. Y KOHTEKCTi Cy4acHUX BHKJIHKIB Ta IMOTpPeO CYCHUIBCTBA, JOCHIIKEHHS MPE3yMIIii
HEBHUHYBATOCTI SIK KOHCTUTYIIHHOT 3acaid y KpUMIHAIBHOMY MPOBAPKEHHI CTa€ aKTyaTbHUM
Ta HEOOXITHUM IJIs 3a0e3IeUYeHHs] BUCOKUX CTAaHIApPTIB MPAaBOCYAIS Ta IPABOBOI AEMOKpATii
B YKpaiHi.

AHaJi3 ocTaHHix AocaimkeHb i myOmaikauiii. [TutaHHs, IO CTOCYIOTBCS CYTHOCTI Ta
3MICTy TIPUHIIMITY TPE3YMITIIi HEBHHYBATOCTI Ta 3a0e3MeUYeHHS JOBEACHOCTI BUHHU, BU3HAYCHHS
pOJi TAKOTO MPHHIMITY SK KOHCTHTYLIHHOI 3acaly B KPHMIHAIHLHOMY IPOBAaDKEHHI Oy i1
3aJIMIIAIOTHCS BKpail akTyallbHUMH Ta MPUBEPTAIOTh YBary K HayKOBIIiB, TaK 1 MpaBO3HABIIiB-
IPaKTUKiB. 30KpeMa, JOCHiPKeHHSIM Takux nutaHb 3aimammcs . 1. Bapuyk, 0. B. Baymis,
O. A. BynToBceka, B. B. Banusapuyk, II. I1. 3axapuenko, B. T. Hop, B. B. KpmxkaHiBcbkuid,
B. O. INonemtomiko, T. I. ®yneit, I1. FO. Yexantok, I'. FO. FOnkiBchka Ta iH.

MeTo10 CTATTi € JOCHIPKEHHS. CYTHOCTI Ta 3MICTy NPUHIUITY NPe3yMIILii HEeBUHYBAaTOCTI
Ta 3a0e3MECYeHHS TOBEJICHOCTI BUHU Y KPUMIHAIBHOMY IIPOBADKEHHI.

®opmyawBaHHs mijei crarti. OCHOBHUM 3aBIaHHS 1€ HAYKOBOT CTaTTi € KOMITJICKCHE
JOCTDKEHHST TMpe3yMIILii HEBHHYBaTOCTi, 30KpeMa, BH3HAUYEHHS pOJI  Mpe3yMILii
HEBHHYBATOCTI K KOHCTUTYLIHHOI 3acaau y cepi KpUMIHAIBHOTO CYAOUYHUHCTBA.

BukJiajg 0cHOBHOr0 MaTepiaiy Joc/iizkeHHs. OIHIEI0 3 OCHOBHUX CTPATETild CTAHOBJICHHS
YkpaiHu K IpaBOBOI JIEpP)KaBU € MEpeyciM YIOCKOHANICHHS 11 3aKoHOIaBCcTBa. Lle 3aBnanHs
HAI[lJICHE He JIWIIEC Ha rapaHTyBaHHS HEBIIBOPOTHOCTI KPUMIHAJIBLHOTO MOKAapaHHs, aje i Ha
CTBOPEHHSI CHUCTEMH, sKa 3abe3lmeyye 3axucT IpaB JIIOAUHH MiJl Yac KPUMiHAJIBHOTO
pO3cIigyBaHHs, BPaxOBYIOUH MOBary 10 il 0COOMCTOCTI Ta CTaBJIEGHHS OO Hel sK 10 ocolw,
BHHY SIKO1 Y BUMHEHH1 KPUMIHAIBHOTO MPABOIIOPYIICHHS I1I€ HE BCTAHOBJICHO.

VY KIIK VYkpaiau 2012 poky 3akoHOJaBellb BIEpIIE 3aKpilMB JBAIIATH JBI 3aralibHi
3acaJ i KPUMiHAIBHOTO MPOBAKEHHS, BIATMOBIAHO A0 SKUX Ma€ 3iIICHIOBATHCSA KpUMiHAJIbHE
CYJOYMHCTBO.

VY Teopii KpUMiHANBEHOTO MPOIECY BCi 3acaad KiIacH(iKyloTh Ha TPH OCHOBHI TPYITH:
KOHCTHTYIIIHHI, MPOIeCyalbHi (3arajibHi 3acay KPUMIHAIBHOTO MPOBAPKEHHS), CIeialbHi.
Koncrurymiiini 3acagu nependadeni B Konctutynii Ykpainu, mporecyansHi — nepepaxoBaHi B
KpuminansHOMY TporiecyansHOMY KoJeKci YKpaiHH i creliaibHi — [e 3acaiu, IKi CTOCYIOThCS
IepeBaXHO OCHOB IPOBEICHHS HETTACHUX CITINX (PO3LIYKOBHUX) IiH, TPOBEICHHS TAKTHIHUX
KOMOIHAIlI# Ta CTpaTeriYHMX oOmepaliii Ha J0CYJOBOMY pO3CIiIyBaHHI W OJHOYACHO €
CrHeliaJbHUMHU JJIs1 ONIePaTUBHO-PO3LIYKOBOI MisIbHOCTI [4, c. 262].

Jo KOHCTUTYWiHUX 3acaj], 10 MalTh OCOOJMBE MOJITHYHE 1 IOPUIUYHE 3HAYCHHS,
HAJICKATh:

1) BepxoBeHCTBa TTpaBa;
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2) 3aKOHHICTb;

3) piBHICTb HEpe 3aKOHOM 1 CYJIOM;

4) moBara J10 JIF0JICHKO1 TiJHOCTI;

5) 3a0e3neueHHS IpaB Ha CBOOOIY Ta 0COOMCTY HEOTOPKAHHICTE;

6) HETOTOPKAHHICTh JKUTJIA YH 1HIIIOTO BOJIOAIHHS OCOOH;

7) Ta€MHUIIS CHUTKYBaHHS;

8) HeBTpy4aHHS y IPUBATHE KUTTS;

9) HETOTOPKAHHICTH MpaBa BIACHOCTI;

10) mpe3yMITiiisi HeBUHYBATOCTI Ta 3a0€3IeUeHHSI JIOBEJICHOCT] BHHU;

11) cBoOOma BiJi CAaMOBHKDPHUTTS Ta MPABO HE CBIMYMTH NPOTH OJU3BKHUX POJUUIB Ta
YJICHIB CIM’T;

12) 3abopoHa 1Bivi IPUTATYBATH A0 KPHUMIHAIBHOI BiIMOBIZaIbHOCTI 32 OXHE i Te came
MIPaBOTIOPYIIICHHS;

13) 3abe3meueHHs MpaBa Ha 3aXUCT;

14) moctyn 10 npaBocyAis Ta 000B’ I3KOBICTh CyIOBUX PillICHb;

15) 3marajipHICTh CTOPIH 1 cBOOOJA B TIOJaHHI HUMH CYJy CBOIiX JIOKa3iB i B JOBEJCHHI
mepes CyIoM iX MepeKOHIIMBOCTI;

16) 3a0e3meyeHHs paBa Ha OCKapKEHHS MPOIeCYaIbHUX PillieHb, il Yi Oe3/isUTbHOCTI;

17) rmacHICTh 1 BIJKPUTICT CYJOBOTO MPOBA/PKEHHs Ta iloro moBHE (ikcyBaHHS
TeXHIYHMMHM 3aC00aMu;

18) MoBa, SIKOIO 3IIHICHIOETHCS KPUMiHAIBHE IPOBAKEHHS [7].

Takox BUIUIAIOTH I iHIII 3acajy, U0 3aKpiljieHl B HOpMaxX KPHUMiHAIBHO-IIPOLIECYaIbHOIO
3aKOHOJIABCTBA: 0E€3MOCEPEeTHOCTI AOCHIHKEHHS MOKa3bIB, peUueil 1 JOKyMEHTIB; MyOIiuHICTh;
JVICIIO3UTUBHICTB; PO3YMHICTH CTPOKIB.

BpaxoByroun Te, 1m0 3acaga npe3yMiilii HeBUHYBaTOCTI Ta 3a0e3MeUeHHs JOBEICHOCTI
BUHU TiependayeHa Hopmamu KoHcTutymii YkpaiHHW, BoHa € KOHCTHTYIIHHOIO, OTXe, 0e3
CYMHIBY, 000B’SI3KOBOIO [UISl JOTPHUMAaHHS y KPUMIHAIEHOMY IpOIleci. 3araioM i3 JBaasTH
JIBOX 3acall, 3aKpimieHnx KpuMmiHalbHUM MPOLECYaTbHUM KOJIEKCOM YKpaiHH, INiCTHAIUATh
€ KOHCTUTYI[IHHUMH TIPUHITUTIAMH.

[Ipe3ymrnniss HEBUHYBATOCTI 0COOU, sIKa MiT03PIOETHCA a00 OOBHHYBAYYETHCSA Y BUMHCHHI
KPUMIHAJIBHOT'O NPAaBOMOPYILEHHS, SIK BXKE 3a3Ha4a0ocs BUILE, € KOHCTUTYLIIHHUM MPUHLIUIIOM B
VYkpaiHi Ta 3araJbHOBU3HAHUM IPHHIUIIOM MIXHApPOAHOTO IPaBa, PEali30BaHUM Y CYJaCHOMY
3aKOHOMABCTBI Maibke BCIX MJEMOKpaTHYHMX KpaiH cCBiTy. BBaxaerpcs, mo Brepre
MPEe3yMIIIIisi HEBUHYBATOCTI Oyia 3akpiluieHa y (paHIy3bKid Jlexmapariii npap JIOAWHA Ta
rpomansauHa (1789 p.) 1 chopmynboBana Tak: «OCKIJIBKM KOXKHA JIOAMHA MPHUITYCKAETHCS
HEBUHYBATOIO, JIOKHU 11 HE OTOJIOCSTH BUHYBATO (CYZOM), TO y pa3i HeoOXiAHOCTI 11 apemTy
OyIb-sKa HaJaMipHa CTPOTICTh, HE 3yMOBJICHA HEOOXIJTHICTIO, IMOBHHHA CYBOPO KapaTHCS
3akoHOM» [10, c. 80].

Taxk, BiamoBigHo m0 cT. 62 KoHcTutynii Ykpainu oco0a BBa)KA€ThCS HEBUHYBATOIO Y
BUYMHEHHI 3JI0YMHY 1 He Moxe OyTu IifjaHa KpUMiHaJbHOMY IOKapaHHIO, JOKU ii BUHY HE
OyJie JIOBEICHO B 3aKOHHOMY TIOPSIIKY 1 BCTAHOBJICHO OOBUHYBaJbHUM BHPOKOM cyay. HixTo
He 3000B’s13aHHUN JTOBOJHWTH CBOIO HEBHHYBATICTh y BUMHEHHI 31m0o4unHy. OOBHHYBadeHHS HE
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MOXKE TIPYHTYBATHCS HAa JIOKa3ax, OJEPKAHMX HE3aKOHHHM CIIOCOOOM, a TakoX Ha
MPUIYIIEHHAX. YCi CYyMHIBH IIOJ0 JOBEJCHOCTI BUHH O0COOW TUIyMadyaThCs Ha 1i KOPUCTh. Y
pasi ckacyBaHHS BUPOKY CyJy SIK HEIPaBOCYJHOTO JEp’aBa BiJIIKOJOBYE MaTepialbHYy 1
MOpaJIbHY LIKOAY, 3aBJaHy O€3IIiICTaBHUM 3aCy/KECHHSM [7].

Cdepa nii 3a3HaUeHOT 3acay € IOBOJI IMUPOKO0. ADKE BOHA MOUIMPIOETHCS HE TiBKH
Ha TaKUX YYaCHMKIB NPOBA/KCHHS, SK IiJ03pIoBaHMN Ta oOBMHyBaueHui. Ilix ii 3axmcrom
nepeOyBae Oynb-sika 0co0a, 3allisHa y KpUMiHAJIBHOMY Cyao4MHCTBI. lle, 30kpema, mMoxe
OyTH CBIJIOK, IKOTO JOMHUTYIOTh PO OOCTABHHU, 1[0 MOKYTh OYTH BUKOPUCTaHi POTH HHOTO.

Takox Jis Tpe3yMIIii HEBUHYBATOCTI 30epira€TbCs 1 IMOMO IMiJO3PIOBAHOTO UM
O0OBUHYBAYCHOTO, KPUMIiHAIEHE MPOBA/KCHHS CTOCOBHO SIKUX 3aKPHBAETHCS CYJIOM Y 3B’SI3KY
31 3BIIBHEHHSAM iX BiJ KPHMIHAJIBHOI BiANOBIZAIBHOCTI. Y I[hbOMY BHIIAJIKy BHHA Ha3BaHUX
VYaCHUKIB TPOBAHKEHHS BCTAHOBIIOETHCS CIITYAM Ta IPOKYPOPOM, 3 HHMH MOXKE
MOTOAUTHCH 1 CyA. AJle BUHA BCTAHOBIIOETHCS BOJHOYAC HE JUIS BU3HAHHS OCOOM BHHHOIO
BUPOKOM CYAy 1 TOKapaHHS, a 3 METOI0 3aKpHUTTS KpPHMiHAJIBHOTO TNpoBakeHHSI. Cyx He
BU3HA€E 0co0y B I[bOMY BHIIaKy BUHHOIO Y BUYMHCHHI 3JJ0YMHY CBOIM BHPOKOM. BiH BUHOCHTH
yXBally PO 3aKpUTTS KPUMIHAJIBHOTO TPOBAKCHHS, KA HE 3aMiHIOE OOBHHYBaJIBHOTO
BHPOKY, a JIMIIE ICJIS HOro BCTYNy B 3aKOHHY CWJIy HAM ocoba Moxe OyTu odiliiHo
BH3HaHa BUHHOIO [9, ¢. 67—68].

JlocuTh BHANIO 3a3HAYMB MPO 3acajly MPE3yMINIii HEBHHYBATOCTI Ta 3a0e3ledeHHs
noseneHocti BuHM B. O. Iloneniomnko, SKuii CTBEPAXKYE, 110 CIIPABXKHIN NPUHLIMIT TPe3yMIILi{
HEBUHYBATOCTI Ui BCiX 0e3 BHHSATKY, a JUIA CIIYOTO, MPOKYpOpa, CyIIi OCOOIHBO W
000B’SI3KOBO, € MPAaBWJIOM IX IOBENIHKH, 3TiTHO 3 SKAM iM 3a00pOHSETHCS MOCTYHAaTH 3
0oOBHHYBaueHUM K 31 B3JOYMHIEM JO MOMEHTY, JOKM He Habepe 3aKOHHOI CHIIH
0OBHHYBaJILHUI BUPOK CYIy, IO O3HAYa€ HOPMAJIbHE B3a€EMOBIIHOMICHHS MK HUMH K MK
JOAbMU PIBHUMH; 10 OOBMHYBAU€HHUH YINPOJOBXK YCHOTO NPOBAIKEHHA KpPUMiHAJIBHOL
CIpaBH JI0 IIOTO MOMEHTY HE MOBWHEH BIAMOBIAATH 3a MiSHHS, Y BYMHEHHI SKOTO HOTO
JIOTIOKH TiIbKM OOBHHYBauyIOTh, YTPUMAHHAM I1iJ] BAPTOIO; 1110 Iep>KaBHUH (IIpoLecyanbHUi)
OpUMYC MiJ] Yyac KPUMiHAJIBHOTO MPOBAKEHHS MOXKE 3aCTOCOBYBATHUCS JHIIC B Til Mipi i
JIUIIE HACTIIbKH, HACKUTBKH I1e HEOOXIHO I TOTO (3 OTJIs Yy Ha BUKJIFOUHO HOTO TIOBEIIHKH
i Yac KpUMiHAIBHOTO IPOBA/KEHHS), I[00 BiH MIr IOCTaTH niepex cynom [2, c. 10].

Crarrs 17 KIIK Ykpainu MiCTHTB II'SITh YacCTWH, TPH 3 SKUX CTAHOBJIATH FOPUIUIHUM
3MICT 3acaJy Mpe3yMILii HEBUHYBATOCTI Ta 3a0e3MeYeHHs JOBEAEHOCTI BHUHHU, THM CaMHUM
PO3ILINPIOKYH Ta JOMOBHIOIOUH il.

Bigmopimao n0 4. 3 cr. 17 KIIK VYkpaiau migo3pa, OOBHHYBAa4YeHHS HE MOXYTh
IPYHTYBAaTUCSI Ha JOKas3ax, OTPHMAaHHX HE3akoHHUM crocoboM [8]. Ilinx gokazamu B
KPUMiHAJIFHOMY IIPOBQ/UKEHHI pPO3YMiIOTh (PAKTHYHI [aHi, OTPUMaHi y BCTaHOBICHOMY
NOpAAKY, Ha MIACTaBl AKUX CIIOYUH, MPOKYpOp, CHIAYMHA CyIAs 1 CyI BCTaHOBIIOIOTH
HasBHICTh a00 BIACYTHICTh (DakTiB Ta OOCTAaBHH, IO MAaOTh 3HAYCHHS AJS KPUMIHAJIBLHOTO
NpOBa[KEHHS Ta IIUIATAIOTh [OKAa3yBaHHIO. 3aKOHOAABEIh ICTAIPHO BH3HAYHMB 1
perjJaMeHTyBaB NHUTaHHS MIOJ0 30MpaHHS JOKa3iB, iX BU3HAHHS JOMYCTUMHMH, TOOTO
TaKUMH, SKi MarOTh NPaBo OYTH BUKOPHCTaHI B XOIi PO3TILILY KOHKPETHOT'O KPUMIHAIBHOTO
MPOBaDKEHHS Ta MiA 4Yac MPUHUHATTS NpolecyalbHUX pIlleHb, 30KpeMa CyIOM IIiJ dYac
YXBaJICHHS CYZOBOTO PilICHHS.
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30upaHHS JOKa3iB MOXKE 3JIHCHIOBATHUCSA CTOPOHAMH KPUMIHAIBHOTO TPOBAKECHHS,
MTOTEPIIIAM, TPEACTABHUKOM FOPUIMYHOI OCOOM, MOJO0 SKOi 3MIHCHIOETBCS MPOBAKECHHS.
Tak, BimmoBimHo 70 44. 2 Ta 3 cr. 93 KIIK cTropoHa oOBHMHYBa4eHHS 3A1MCHIOE 30UpaHHA
JIOKa3iB MPOBEJCHHSM CIIITUUX (PO3UIYKOBHUX) Jill Ta HETTACHUX CIIMYUX (PO3UIYKOBHUX) JiH,
BUTpeOyBAaHHSIM Ta OTPUMAaHHSAM BiJl OpraHiB JepXaBHOI BIAJM, OPraHiB MiCIEBOrO
CaMOBPSTyBaHHsI, MiANPUEMCTB, YCTAaHOB Ta OpTraHi3allii, ciyx00BUX Ta (izMuHMX OCi0 pedei,
JIOKYMEHTIB, BiJJOMOCTEH, BHCHOBKIB EKCIEpPTiB, BUCHOBKIB PEBIi3ii Ta akTIB MEPEBIpOK,
MIPOBEICHHSM IHIINX MPOIECYaTbHUX Ail, nependauennx Kogekcom. 3i cBoro 60Ky cTopoHa
3aXHUCTy, TMOTEPIINH, TPEACTABHUK IOPUINYHOI O0COOW, MO0 SAKOT 3IIMCHIOETHCS
MIPOBAKCHHS, 30Mpa€e JIOKa3H BUTPEOYBaHHSIM Ta OTPUMAHHSAM BiJl OPTaHIB JepKaBHOI BJIAJIH,
OpraHiB MICIIEBOTO CAMOBPSIYBaHHS, MiJNPHUEMCTB, YCTaHOB, OpTaHi3aIliif, Ciy>kOOBHUX Ta
¢isnuHuX 0ci0 peuel, Komii TOKYMEHTIB, BiIOMOCTEll, BHCHOBKIB E€KCIEPTiB, BHCHOBKIB
peBi3iii, aKkTiB MEPEeBiPOK; 1HILIIOBAHHSAM MPOBEJCHHA CIIAYMX (PO3IIYKOBUX) Jil, HETJIACHUX
cmiauux (PO3NIYKOBUX) il Ta IHIIMX MPOIECYAbHUX JIil, a TAKOXK 31MCHEHHSAM IHIIHX i,
SIK1 3IaTHI 3a0€3MeYNTH NOAaHHs Cy Ty HaJe)KHHX 1 JOIMYCTUMUX JT0Ka3iB [8].

Kpim Toro, 3akoHOjaBenp mepeadayae MOXKIUBICTH OTPUMAaHHS JIOKa3iB Ha TEpUTOPIl
IHO3EMHOT JIep)KaBU B pe3yJIbTaTi 3JIHCHEHHS MIXHAPOJHOTO CITIBPOOITHUIITBA TiJ dYac
KPUMIHAJIFHOTO ITPOBAKCHHSL.

Omxe, BiAMoBiAHICTH JoKa3iB Bumoram KIIK Ykpainu poOuTh iX aBTOMaTHYHO MOIJIUBHMH
JUIL BUKOPHUCTaHHS 1 NOCHJIAHHS HA HUX Yy KOHKPETHOMY KPUMIiHAJIBHOMY IPOBAKCHHI, i
HABIIaKH, TOPYIIEHHS LMX BUMOI 3yMOBJIOE€ HEJOMYCTHUMICTh iX BHUKOPHCTAHHA SIK JOKa3y.
Bumoru nomycTuMocTi JoKa3y CTOCYIOTHCS HAaJIeKHOTO MPOLECYaNbHOTO JKepena, HalIeKHOTO
Cy0’eKTa OTPHMAHHS IOKa3y, 3aKOHHOCTI IPOLECYabHOI (opMH 30UpaHHS 1 3aKpiIUICHHS
JokasiB. KpiMm Toro, Taki BUMOTH 0 JOKa3iB € TapaHTIEI OJICPIKaHHS JTOCTOBIPHOT JOKa30BOT
iH(popMarIlii Ta JTOTPUMAaHHS NMpaB 1 3aKOHHWX IHTEPECiB CyO’€KTiB, BiJ SKUX OJICPKYIOThH
mokasu [11].

OnHi€ero 31 CKJIAJIOBUX 3MICTy TPE3yMIIii HEBUHYBATOCTI € TAKOXK IMOJIOKEHHSI, 32 SKHM
yci CyMHIBM IIOJO JOBEACHOCTI BHHM OCOOM MAlOTh TJIYMAuuTHCA HA ii KOPHUCTH, a
HEIOBEICHICTh BUHU € MiACTAaBOIO I YXBaJICHHS BUIPABAYyBaJIbHOTO BUPOKY (4. 4 cT. 17,
cT. 373 KpuminaneHOro mpolecyajlbHOro Koaekcy Ykpainu) [6, c. 57] .

[IpuHuun npe3yMmuii HEBUHYBATOCTI i€ HA BCIX CTaliiX KPUMIHAJIBHOTO MPOLECY,
3a0e3Meuyodr IMiJ03pIoBaHOMY a00 OOBHHYBAYeHOMY TiJIHE CTaBJICHHS JIO HBOTO SK [0
ocobu, sKa € He BUHYBaTOIO Y BUMHEHHI KPUMIHAJIBLHOTO MPABOIOPYIICHHS, TOKH 3BOPOTHE
He Oyne JOBEICHO B 3aKOHHOMY ITOPSAKY Ta BCTAHOBJIEHO OOBHHYBAJIBHHM BHPOKOM CYIY,
10 HaOpaB 3aKOHHOI CHJIH.

Posrasimaroun mpe3yMmIilo HEBHUHYBATOCTI Ta ii poib y KpUMIHAJBHOMY MpOIEci,
I1. T1. 3axap4eHKO CTBEPJUKY€, L0 CYTHICTh MPE3yMIIii HEBUHYBATOCTI MOJIATa€ B TOMY, IO
0co0a, CTOCOBHO $IKOI HPOBOIATHCS MpolecyalibHi Ta ciiayi Oii 3 60Ky cyO’exTiB, sKi
3MIACHIOIOTH (DYHKIII0 OOBUHYBAaU€HHS, BBAXKAETHCSI HEBUHYBaTol0. Ha TyMKy HayKOBL, 1€
OPUHIONAN HE JIHIIEe BBaXKAETHCA (OPMAITBHOIO BHMOIOIO, a W € OJHOYACHO OCHOBHOIO
KpUMIHAJIEHO-TIPOIECYATBHOIO rapaHTi€ero [3, ¢. 67].
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3a tBepmkenHsM T. 1. ®ymelt, mpe3ymmmis HEBHHYBATOCTI € OJHUM 3 CICMEHTIB
CIIpaBeUIMBOTO CyAoBOoro posrmiay. Lleit mpuHnmm 3abopoHse (opMyBaHHS HeperdacHol
mo3uIii cyny, sika 0 BimoOpaxkala TyMKy IpoO Te, M0 oco0a, OOBMHYBadeHAa Yy BUWHCHHI
37I04MHY, € BHHYBATOIO I O TOro, Koiuu ii BUHA OyJe JOBEAEHA BiJIOBIIHO O 3aKOHY.
3axucHa QYHKIS peani3yeTbCsl dYepe3 MOKIaNaHHsS TATaps JOBEICHHS Ha CTOPOHY
OOBUHYBaUCHHSI, TOOTO BHSBISIETHCS Y 3BUTBHEHHI 0COOU BiZl 000B’S3KY, BOJHOYAC B HAJaHHI
it mpaBa Opatu y4acTh y JJOKa3yBaHHI, 30KpeMa i cBoei HeBuHYyBaTocTi [12, . 47].

Jlesiki HayKoBIII BOAYAIOTh 3MICT MPHUHIHUITY MPE3yMITii HEBUHYBATOCTI y 3a0e3MeueHH1
MIBUJIKOTO PO3CIiyBaHHS Ta CyJOBOIO PO3IJISAY 3 THM, 1100 KOXKHHUM, XTO BUNHHUB 3JI0UMH,
OyB MPUTATHYTHH 1O BIAMOBITAaIBHOCTI B Mipy CBO€I BHHH, KOJCH HEBUHYBAaTUH He OyB
oOBUHYBaueHHI a00 3acyDKeHHH, >KOmHa ocoba He Oyna mmifmaHa HEOOTPYHTOBAHOMY
IPOIIECYaNbHOMY NPUMYCY 1 100 0 KOKHOTO yJacHHKA KPUMiHAJIBHOTO IPOBAIKCHHS OyIa
3aCTOCOBaHA HaJleXHa MpaBoBa mporneaypa [3, c. 327].

Bapro noroautucs 3 I'. 1. bapuykom, sikuii Brano i HaifOinbII MOBHO BU3HAYHUB CYTHICTh
Mpe3yMITIii HeBUHyBaTocTi. JJocminank 3a3Hauae: «OCHOBHA CYTh IPE3yMIIIIii HEBUHYBATOCTI
[IOJISITaE B TOMY, 110 Oy/Ib-SKe BHCYHYTE IPOTH 0COOM OOBHHYBAYCHHS Ma€ OYTH ITOBEICHO, i
TIJIBKU BHACIIJIOK CYZOBOTO PO3MIALY 3 HOTO TJACHICTIO, 3MarajlbHiCTIO, 0e3M0CepeHICTIO
JOCIIJDKEHHS JOKa3iB Ta IHIINMH TapaHTiIMH 0c00a MOXxe OyTH BU3HAHA BUHHOIO y BUMHCHHI
3704MHY, JOTH BOHA BBAXKA€ThCS HEBUHYBaTOIO». HaykoBellb HArojourye Ha TOMY, IO Y
MPEe3yMIIIil HEBHHYBATOCTI BHpakeHa 1lesd TPO CYJOBHH KOHTPOJIb 3a NPaBUIIBHICTIO
BUCHOBKIB OpTaHiB pO3CIiAyBaHHS Ta IMPOKYpOpa 3 MUTAHHS NPO BUHYBATiCTh OCOOH Yy
BUYMHEHHI 37104HHY [1, c. 54].

[IprHnun mpe3ymmnuii HEBUHYBATOCTI HacaMIepel apecoBaHUM AEp:KaBHUM OpraHaMm i
OCaloBUM 0co0aM, sIKi BeAyTh KPUMIHAIBHUH MIPOIIEC 1 Ha SIKMX 3aKOHOJABUO IOKIAAA€THCS
000B’s130K J0KazyBaHHs. lle o3Havae, MO CIITYMIA, MPOKYpPOp, OpraHW Ji3HAHHS MOBHHHI
BIZICTOSTH CBOIO IPaBOBY IO3UIII0 NPOBEAEHHAM MPOLECYAIBHUX Mdil, CHPSIMOBaHMUX Ha
(opmyBaHHS OOBHHYBaJIbHOI IOKa30BOi 0a3u Ta Ha ii OOIPYHTYBAaHHS y HPOLECYAIBHHX
pimeHHsx. Y Takuil cmoci® Jgep)kaBa rapaHTye, IO BHHa ocoOu (MiIO3prOBaHOro,
o0BHHYBaueHOTr0) Oyzae noBeleHa ab0 CIPOCTOBaHA B MEXKaxX IMPOIECYalbHOTO 3aKOHY
HaJIC)KHUMH, HECTIPOCTOBHUMH JTOKazamu [9].

BucHoBku. AHaNi3yl0UM BHKJIQJACHE BHUIIE, MOXXHA 3a3HAUUTH, M0 MPE3yMIIIis
HEBHHYBAaTOCTI Ta 3a0€3MEUYCHHS IOBEJACHOCTI BHHM BH3HAYAIOTHCS SK (YHAaMEHTANBHI
OPUHLMIOM MPaBoBOi cucTeMu YKpaiHu. L{i mpuHIMIM TIPYHTYIOTHCS Ha KOHCTUTYLIHHHUX
3acajax, Mis SKUX OXOIUTIOE BCI €TamM KPHUMIHAJBHOTO TPOBAIPKEHHS W TapaHTye TigHE Ta
CIpaBeUIMBE CTaBJICHHS JO 0ci0, sKi mepeOyBarOTh Mij IMiJO3pOK a00 OOBHHYBAYCHHSIM
y KpHUMiHAJIBHOMY HpOBaJpKeHHI. Lleif mpuHIMI Ai€ SK rapaHTisl CHPaBEIIMBOTO CYZOBOTO
Iporecy Ta TMOKIMKAHWK 3amo0irTH  MOMJIMBHM  3JIOBXKHBAaHHAM 1 HEMPaBOMIPHUM
OOBUHYBAUCHHSIM.

CyTHicTh 3a0€3MeUeHHs JOBEJICHOCTI BUHM TIOJISITa€ B TOMY, 1100 Jep)kaBHI OpraHu Ta
MPABOOXOPOHHI CTPYKTYpH BUKJIANATH Teped CynoM 00 €KTHBHI, JOCTOBIpHI Ta Baromi
JIOKa3H, SIKi MepeKOHAIOTh y BHHI 00BHHYyBaueHOro. lle BaxuBHH MeXaHi3M, CHpPSIMOBAHHUN
Ha 3aXHCT MpaB OcoOH, MO0 YHUKHYTH OE3MiJCTABHUX OOBHHYBAa4YCHb Ta 3a0C3MCUNUTH
00’ €eKTHBHICTh CYJJOBOTO BUPILIICHHS.

Jwbasina B. I1., [lycmosoii JI. IO. Ponv npe3ymnyii Hegunygamocmi
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[TocsiranHs Ha TPE3YMIIIF0 HEBHHYBATOCTI Ta HEBHKOHAHHS BHMOT 3a0e3IeUeHHS
JIOBEJICHOCTI BMHHM BBaXKAIOThCSI CEPHO3HUM TOPYIICHHSM TIpaB JIOIWHHU. BimmosimHo 1m0
YUHHOTO 3aKOHOJABCTBAa YKpaiHW 3a Taki MOpPYIICHHS mepeabaveHa BiAMOBIAAIbHICTD, IO
OXOILTIOE CAaHKIIIT Ta KOMIIEHCAIIT TS TIOCTPaXKIaHX.
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V. P. Liubavina, L. Y. Pustovoii THE ROLE OF THE PRESUMPTION OF
INNOCENCE AS A CONSTITUTIONAL PRINCIPLE IN THE FIELD OF
CRIMINAL JUSTICE

The article examines the essence and content of the constitutional principle of
presumption of innocence and provision of proof of guilt. Its place and role in the field of
criminal justice is defined. The opinion is argued that the principle of presumption of
innocence and ensuring the proof of guilt is an important constitutional principle, and of a
kind — fundamental, basic in the legal system of Ukraine, since it has a constitutional basis
and is provided for in separate articles of the Basic Law of our state. And therefore, without a
doubt, mandatory for compliance in criminal proceedings.

The purpose of the article is to study the essence and content of the principle of
presumption of innocence and ensuring proof of guilt in criminal proceedings. In the context
of modern challenges and needs of society, the study of the presumption of innocence as a
constitutional basis in criminal proceedings becomes relevant and necessary to ensure high
standards of justice and legal democracy in Ukraine.

1t is marked that the proper realization of principle of presumption of innocence assists
implementation of tasks of criminal trial, in the field of guard of rights for the participants of
criminal procedure, and also providing of rapid, complete and investigation and judicial trial
with that each, who accomplished criminal offence, was brought to the account to the extent
of the guilt, the not a single guilty was accused or convict. Presumption of innocence provides
a right for personality in relation to that a prosecution is set forth, on an independent and
impartial court, as is one of elements of the fair judicial hearing.

Key words: presumption of innocence, constitutional principle, a fair trial, suspect,
accused, criminal justice, a guilty verdict.
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KPUMIHAJIbBHO-IIPABOBUM ACIIEKT
POBMEXYBAHHS IPUMHATTS ITPOIO3UILII,
OBILSIHKU TA OJJEPKAHHS CJYKBOBOIO
OCOBOIO HEITPABOMIPHOI BUT'OJI!

Cmammio npucesyeno KpuMiHanbHO-NpAGoGUM ACHEKMAM POSMENCYBAHHA NPULIHAMMS
npono3uyii, 00IYIHKYU MA 00ePAHCAHHS HENPABOMIPHOL 8U200U CIYHCO0B80I0 0Cc0O010. Asmop,
00CniodCylouy Yo memy, aHATI3YE OPUOUHHUL KOHMEKCH, 8 SKOMY 3aCMOCO8YIOMbCs
3A3HAYEH] NOHAMMA, | 6UBYAE BIONOGIOHI 3AKOHOOABYL AKMU, A MAKONC OOKMPUHATLHI
nioxoou 00 PO3YMIHHS KpUmepiie pO3MeNCYBAHHS DI3HUX (QopMm 00 €KmueHoi CmopoHu
KPUMIHANLHO20 NPABONOpyuleHHs, nepedbauenozo cmammeio 368 Kpuminaavrnoeo xodexcy
Ykpainu.

Oxpema ysaza y cmammi RPUOLIAEMbCS BUCCIMNEHHIO KIIOYOBUX ACNEKMI8 POIMEIHCYBANHSL
MIdIC NPULHAMMAM NPONO3UYIT MA NPULHAMMAM OOIYAHKU HenpasoMipHoi eumocu, sKi €
OKpemuMu popmamit 00 €EKMUEHOT CHOPOHU KPUMIHATILHO2O NPABONOPYULEHHS, NepeddayeHoeo
cmammero 368 Kpuminanvroeo kooexcy Ykpainu. Aemopom 008edeHo, wjo 00 €KmusHa cmopoHa
00CTi0ICYB8AHO20  KPUMIHAILHO20 NPABONOPYULEHH MOJice upascamucsi Ak v  gopmi
npomunpasHoi dii, max i nNPOMunpasHoi 6e30isIbHOCHII.

Y emammi nposedero docniodicernns KOJICHOL 3 BUBHAUEHUX POpM 00 €EKMUBHOT CIMOPOHU
npuiHAMms Npono3uyii, oOIYAHKU ab0 00epPI’CAHHA HEeNpaABOMIPHOI 6Uc00U CYHCOOBOIO
0c00010 Ha NPasosi acnekmu aHanizy noaoxcens Kpuminanornoeo xooexcy Yxpainu.

Aemop 36epmae ysacy Ha me, WO KIOYOBUM KPUMEPIEM GIOMENCYBAHHS OMPUMAHHSL
nponozuyii. ma OMpumManHs OOIYAHKU HEeNpagoMIpHOI 6u2o0u € me, WO RNPULHAMMS
NPONo3uyii.  CMOCYeEMvCsi  3200U  HA  YMOBU Y200u, mMOOi 5K NPUUHAMMS  00IYsSHKU
HenpasoMipHoi 8u200uU 8KA3YE HA OMPUMAHHSA MA BUKOPUCAHHA HENPABOMIPHO 00epAUCAHOL
Kopucmi.

Apeymenmosaro, wo, Ha GIOMIHY 6I0 00epiCcanHs 0OIYAHKU abo NPonosuyii HenpagoMipHoi
8U200U, (DAKMUYHE 00EPIHCAHHA HEeNPABOMIPHOI 6Uc00U NOAAAE 8 MOMY, WO Oif W00
Habymms 0cobor 8ueo0u 4y Kopucmi Ha ii adpecy abo Ha adpecy mpemvoi ocobu 8i0dyracs
Gaxmuuno, mobmo € 3a8epuLenoio.

© Iywxap O. A., 2024
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Jloseodero, wo ooepaicants npono3uyii HeNPasoOMIPHOL ULO0U BUPAICAEMbCS 8 TOMY, WO
0coba no2o0xCyeEmvCsl, aKmMugHO abo MNACUBHO, HA NPONO3UYII0 WOOO OMPUMAHMHS
HenpasoMipHoi uzoou.

Knrwouogi cnoea: nenpasomipna uzoda, 06’€KmusHa CMOpPOHA, NpomMunpagHe OisHHS,
KPUMIHAIbHA 810N0BI0ATbHICIb, 0OIYAHKA, RPONO3UYIS, NPULHAMMA.

IHocranoBka npodJemu. BinnosiaHo 10 mpuMiTKH 10 cT. 45 KpUMiHaJIBHOTO KOJEKCY
Vxpainn (mami — KK VYkpainn) npuifHITTS mnpomosuilii, OOIIIHKH abo ofep:KaHHS
HENPaBOMIpHOT BHUroJIU CIIy’)k00Bot0 ocoboro (cr. 368 KK Vkpainw) BigHeceHO [0
KOPYILIHHUX KPUMIHATBHUX MIPaBONOPYIIeHs. BogHOUac, SIK CBITUUTH aHAI3 MOJI0XKEHb 4. 1
cT. 368 KK Vkpainu, 00’€KTHBHA CTOPOHA CKJIQAy LIbOTO KPUMIHAJIBHOTO MPABONOPYILICHHS
nependavae MHOKHHHICTD ()OpM HOTo BUMHEHHA. ToMy AJIs MPaBIIIBHOI KBauli(iKallii 1150ro
BHJly KpUMIHAILHOTO MPABOMOPYIISHHS] HEOOX1THO POBECTH KPUMIiHAILHO-TTPABOBUH aHAITI3
100 PO3MEKYBaHHS TaKuX (OpM BUMHEHHS 3JI0YHHY, epenabdadeHoro cr. 368 KK Ykpainm,
K «IPUAHATTS MPOIO3UIIi] HEMPABOMIPHOT BUTOAM», KIIPUAHATTS OOILSHKH HEMPaBOMipHOT
BUTOJIM» Ta «OJIEPXKAHHS HEIPABOMIPHOI BUTOIM» CIIy*)00BOIO 0C000I0.

AHaJi3 ocTaHHIX q0caiTKeHb i myoJikanii. Okpemi acriekTr poOIeMH PO3MEKYBaHHS
MIPUAHSTTS MIPONO3HUIIIT, OOIISTHKY Ta 0Jiep KaHHsI HETPABOMIPHOI BUTOH CITy>KOOBOIO 0CO00I0
JocTipKyBanu Taki HaykoBii, sk M. b. Xexnix, B. M. Kab6aes, O. M. Tapkan, B. f. Tamui#,
A. M. Ulepmak-I'ykoBa Ta iH. AHai3 IUX TOCTiKEHb CBITYUTH MPO TE, IO B IUX poOoTax
BHU3HAUCHO JIOCHTH INUPOKE KOJIO THTaHb IMIOJ0 PO3MEKYBAaHHS CHOCOOIB 3IiHCHEHHS
KPUMIHAIFHOTO TPAaBOMOPYIICHHS Y (GopMi MPUAHATTS MPOIMO3HIIT, TPHAHSITTS OOILSIHKH Ta
(bakTUYHOTO OfepXKaHHS HempaBoMipHOi Burogu. OpHaK AL MOBHOTHM Ta IPYHTOBHOCTI
JIOCITIJPKEHHS TTOPYIICHOT POOJIEMaTHKY Ta BU3HAUSHHS CIIOCO0IB MO0 BUPIIIEHHS MPoOIeMu
PO3MEXyBaHHS pi3HHX (GopM 00 ’€KTHBHOI CTOPOHH KPHMIHAJIBHOTO IIPABOIIOPYIICHHS,
nependayenoro cr. 368 KK Ykpainu, HeoOXiTHO TaKO)K BU3HAYMUTH CEMAaHTHUYHI Ta JEsKi 1HIII
KPUMiHaJIbHO-IIPABOBi aCleKTH PO3MEXXYBaHHS BiIOBIIHUX MOHSATE.

[MocTanoBka 3aBaaHHs. MeToro 1€l HAyKOBOI CTAaTTi € MPOBEACHHS KpUMiHAJIBHO-
IIPAaBOBOTO PO3MEXKYBAHHS NPUIHATTS MPOMO3UILii, OOIISTHKY Ta OAEp>KaHHS HETpaBOMipHOI
BUTOJIM CITY’KO0BOIO 0COO0I0 Ta BU3HAYCHHS OCHOBHHUX MPOOJIEM TaKOTO PO3MEKYBaHHS.

Bukaan ocHoBHOro martepiajy. Sk nmoka3ye aHai3 IMCHO3MLIT YaCTUHU NepIIoi CT. 368
KK Ykpainn, 00 €KTHBHY CTOpPOHY CKJIagy KPHMIHAJBHOTO IPABOMNOPYIIECHHS, Meper10aueHoro
III€I0 CTATTEI0, CKIAJaroTh Taki GOpMH MiSHHS: 1) NMPUHHATTSA HPOMO3MLIi HEPaBOMipHOI
BUTOJM; 2) TPUUHATTA OOINSHKH HEMPaBOMIpHOI BUTOaW; 3) OAeplKaHHS HENpaBOMIipHOI
BUTONM; 4) MPOXaHHs HagaTu HenpaBoMipHy Burony [1]. [Ipudyomy koxkHa 3 ykazaHuX (GopMm
IPOTUIPABHOTO AiSHHS MOXeE 3JiHCHIOBATHCS CIIy>KOOBOIO 0CO00I0 K Ha CBOIO KOPHUCThH, TaK
1 Ha KOPUCTB TPETHOI OCOOH.

VY HayKoBiH JiTepaTypi BU3HAYCHO NEKiJIbKa MIAXOIIB J0 PO3MEXKYBaHHS TaKHX (HopM
BYMHEHHS KPUMIHAJIBHOIO IIpaBONOpYyIIeHHs, nependadeHoro cr. 368 KK VYkpainm, sk
HOPUIHATTS NPOMO3ULIi{, TPUMHATTS OOILSHKY Ta OJiep>KaHHS HEMPABOMIpHOI BUTOJIH.

3okpema, y HaykoBo-npakTnuHOMy KOoMeHTapi o KpumiHambHOro Komekcy YkKpaiHu
3a3HAYAETHCS, M0 MPUHHATTS MPONO3MLii YU OOIISTHKM HEMpaBOMIPHOI BUTOAM — II€ 3rofa

Ihwrap O. A. KpuminanvHo-npagosuil acnexm po3medcy8aHHs NPUtiHAmms nponosuyii,
OOIYAHKU MA 00EPHCAHHSL CTLYAHCO0B0I0 0COO0I0 HENPABOMIPHOT 8U200U
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(TIorojpKeHHs, BHSBICHHS TOTOBHOCTI) CiIy»k00B0Oi 0coOM Ha HamaHHS iif meBHOI Buroau. Ha
BiIMiHy BiA NPUHHATTA NpPOMO3UMii YK OOIISIHKM HEIPaBOMIpHOI BHIOIM, OJEpPXKAHHS
HEMPaBOMIpHOT BUTOAM Mependadae Oyab-akud crocib ii MpUAHATTA Ciy)k00BOIO 0CO00I0
ocobmcTto abo uepe3 ToOcepeJHHMKA. BaiWBO, 10 KpHMiHaJIbHA BiIMOBINAIBHICTE 32
Ollep>KaHHS HENpaBOMIpHOI BUTOAM HACTae TIJIbKM 32 YMOBH, SKIIO CiIyk0oBa ocoba
olleprkaia i 3a BUNHEHHS YA HEBUMHEHHS JIi B 1IHTepecax TOTo, MPOIIOHYE, OOIIIE Y1 HAlAe
Taky BUTOAY, a0 B iHTepecaX TpeTboi 0coOM 3 BUKOPUCTAHHSAM HaJaHOl il Biamu 4d
CITy’)KOOBOTO CTaHOBHIIA. TakoX y 3rajaHoMy Buile HaykoBO-TIpakTHYHOMY KOMEHTapi 10
KK VYxpainu Takox BU3HAYCHO MOHATTS «IIPOXAaHHS» HEMPAaBOMIPHOI BUTOIH SIK 3BEPHEHHS
CIIy>k00BOi 0cO0H 13 3aKJINKOM HaJlaHHS HETIPABOMIpHOI BUTOJM B YiTKil Ta BBiwInBUi (opmi
3 ITOBArolo JI0 paBa 0COOU BiZIMOBHTH B 33/I0BOJICHHI TaKOT'O IIPOXaHHS [2].

OT1xe, MPUIHSTTS NPOTO3HIIIT Ui OOINSIHKA HETPABOMIPHOI BUTOIM — II€ JIisl CITy>KOOBOT
0co0H, sIKa BUPAXKAEThCA Y BOJIEBUSIBJICHHI CIyX00BOIO O0CO00I0 MPUHHATH MEBHY BUIOIY B
MaiOyTHEOMY, aie 6e3 (PaKTUIHOTO MPUIHATTS TAKOi BUTOH.

VY HayKoBiHl JiTeparypi BHCIOBIIOETBHCSA JTyMKa MPO TE, IO MPUUHATTS MPOMO3UIIT YU
OOIIHKKA HEMPaBOMIPHOT BUTOAM MOXE 3JiHCHIOBATHUCSA B OyAb-iKiii (opMi, OXOILTIOIYH
KOHKJTIOZICHTHI Jii, B YCHIM Y¥ THCEMOBIH ()OpMi, 3a TOTIOMOTOF0 iH(HOPMAIITHUX TEXHOIOTIH
too [2].

Boanowac muckyciiHUM y Haylli KpUMIHAJIBHOTO IpaBa € MHTaHHS PO Te, YU MOXKE
BUHMHATHCS KPUMIiHAIbHE NpaBomopyiieHHs, nepeabadene cr. 368 KK VYkpainu, y dopmi
0e3IisUTbHOCTI, 30KpeMa, 9 MOXe CiIy’kOoBa ocoba y ¢opmi Oe3misUTbHOCTI HpPUIHATH
TIPOTIO3HIIIFO YK OOIISTHKY HETIPaBOMIPHOT BUTOJIH.

3 nporo mpusoay O. O. dynopos Ta f. B. Puzak BHUCIOBHIM OyMKy MpoO Te, IO caMe
Oe3MisUTBHICTD CITY>k00BOi 0COOW CITyrye CIOHYKaJbHHUM MOTHBOM HaJaHHS HENPaBOMIpHOI
Buronu. Ha nymky BueHux, cimyx00Ba ocoba, sika He 3asBIISE BIIKPHUTO YKOIHUX ITOTPO3 Ta HE
BUMHSE SKUXOCh KOHKPETHMX AKTHBHHX Jil, MOXE IPOBOKYBaTH 3allikaBlieHy 0co0y B
Ha/JaHHI T HempaBoMipHOT BUTOAM. [IpudomMy Taka Oe3isUIbHICTh, K BBRKAIOTh HAYKOBIII,
MOXe€ 32 MEBHUX YMOB Ta OOCTaBHH CIPUUMATHUCS SIK NMPUHHATTSA Mpono3uii abo 00iLsHKU
HenpaBoMipHOi Buromd. KpiM TOro, 03HaKO TOTOBHOCTI CIY»KOOBOI 0COOM TpPUHHATH
MPOIO3UILIif0 a00 OOINIHKY HEMPAaBOMIPHOI BUTOIM Ha CBOIO KOPUCTh YU HA KOPHCTH TPETHOT
ocobu Moxe OyTn (pakTHuHe 37iicHEeHHS a0 HEe3mIHCHEHHS MEBHUX Aif, IPO SIKi MPOCHTH
3amikaBieHa ocoba. OO0B’SI3KOBOIO O3HAKOIO BUMAraHHs y IPUXOBaHii (JaTeHTHiH) dhopmi,
Ha JyMKY BYEHHUX, € HOTO YMHCHICTb, a TOMY JUIi KBajiikamii JisSHb 3a Li€I0 O3HAKOIO
MOTPIOHO BCTAaHOBUTH, IO CIYk00Ba ocoba IOPHIUYHOI 0COOM TPHUBATHOTO TIpaBa
yCBiiOMIIIOBaNia, 110 ii MOBEAIHKA CTaBUTh OCOOY y BIJINOBiIHI yMOBH, Ta Oaxaia Tak
BUMHSITH, MAIOUW HA yBa3i OJIepKaHHs HeMpaBOMipHOi Buroau [3, c. 182].

o Toro x cimyx00Ba 0co0a, sika BUABISE HAMIP OTPUMATH HETPABOMIPHY BUTOY, MOXKE
TAKOXK HABMHCHO, TMPOTSICOM TPUBAJIOTO 4Yacy, BIIMOBJISATHCS Bii BHUKOHAaHHS CBOIX
Oe3nocepeHiX CITy:)KOOBUX O0OB’SI3KIB, SIKI BOHA Ma€ 3IMCHUTH BiIOBITHO JO 3aKOHY, THM
CaMHUM «HATSKarouu» (IMPOBOKYIOUH) TPOMAISIHUHY, SKHAN 3BEpPHYBCS JUIS OTPUMAHHS
BIJINIOBITHOT a/IMIHICTPATUBHOI TOCIYT'M 4YM peaii3aimii iHIIOro CBOTO MpaBa JO TaKoi
ci1y>k00B0i 0c00H, PO HEOOXITHICTh HAAATH TIEBHY «BUHATOPOAY» 3a TaKy MOCIyry abo iHIIy
Iif0, Ha AKY BiH Ma€ IPaBo 3TiJHO i3 3aKOHOAABCTBOM.
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3i cBoro 6oky B. M. KabaeB, BU3Hauaroun XapakTepHi BIMIHHOCTI MK NPHHHSATTIM
MIPOTIO3HUIIIT Y OOILTHKH HEMPAaBOMIpPHOI BUTOIU Ta (DaKTHYHUM OJIepKaHHIM HEIIPABOMIpPHOT
BUTOJIM, 3ayBaxKye, IO Tepiia GopmMa BUMHEHHS IBOIO KPUMIHAJIBHOTO IMPAaBOMOPYIIECHHS
BUPAXKAETHCS y 3rofi (YTBEPIKCHHI, BUPaKCHHI TOTOBHOCTI) CIIy>kO0BOi 0COOM OTpHUMAaTH
HenpaBoMipHy BHUromy. DakTUYHE OTPUMAHHS HENPABOMIPHOI BUTOJAW, Ha BIAMIHY BiJ
MPUHHATTS TPOMO3HUITIT UM OOIISTHKH TaKOi BUTOJIH, OXOIUTIOE OYAb-IKHHA CIOCiO ii MpHHHATTS
CIIy>k00BOI0 0c00010, fiKa 00iliMae IIEBHE CTAHOBHIIIE, SIK OCOOKMCTO, TaK 1 Uepe3 MocepeaHuKa
[4, c. 406].

B acmekTti 1bOro JOCTIKEHHS TAaKOX BAKIUBO YTOUYHHTH CEMaHTHUYHY PI3HHINO MiK
MIPOTIO3HUINIE€I0 HAaaTH BUTOLY Ta OOIISIHKOIO HagaTH TaKy BUTOMY, IO, BIAIOBITHO, IacTh
3MOTY pPO3MEXYBAaTU NPUHHATTA MPOMO3HULIT Ta MPUHHATTS OOILSIHKH CTy)K00BOIO 0C000I0.

Ha nymky B. M. KabaeBa, i TepMiHOM «IIpOIIO3HLIS» MOTPIOHO pO3YMITH BUCIOBICHHS
ocoOH, sika Mae Cciayk00Be CTaHOBHWINE, NMPO HaMIp NPUHHITH HEMPABOMIPHY BHTOIY.
CTOCOBHO 3MICTYy TOHATTS «OOIIIHKA», MAlOTh HAa YyBa3l BHCIOBICHHS TaKOTO HaMipy,
OXOILTIOIYYM 1H(OpMALiI0 MPOo Yac, Micle Ta crnocid HajaHHS HeMpaBOMipHOI BHUroau [4,
c. 406].

3i cBoro 6oky B HaykoBo-mpaktuunomy komeHTapi 1o KK Ykpainu mig npomosuitiero
MPOIIOHYETHCSA PO3YMITH BUCIIOBJICHHS CIIY>KOOBii 0001 HaMIpy Ipo HaJaHHS HENPaBOMipHOT
BUTOJIM, a MiJ OOILSHKOI0 — BUCJIOBJICHHS TaKOT0 HaMmipy 3 MOBIIOMIIEHHSM PO 4Yac, MICIe,
croci® HagaHHS HEMpaBOMIipHOI BUTOAN [2].

AHaJIOTIYHE BH3HAYCHHS MICTHUTBCS y 4. 3 mpuMmiTku 1o cT. 354 KK Vkpainu, B sKiit
BKa3aHO, III0 TaKe PO3YMIHHS MPOMO3UIi Ta OOIISIHKA HENPaBOMIPHOI BUTOIU XapaKTEpPHO,
30Kpema, s KBajidikamii KpuMiHaNbHOTO MpaBonopyieHHs 3a cT. 368 KK Ykpainu [1].

Tak, MO>KHa YTOYHHTH, IO PO3MEXKYBAHHS MPOTIO3ULI] Ta OOIISIHKY HAIaTH HEMPABOMIpHY
BUTOJly MOXXHA 3[IMCHIOBATH 3a KPUTEPIEM «KOHKPETHOCT» ab0 «BH3HAYEHOCTI», 32 SIKHUM
MIPOIIO3UIIiST € MEHII KOHKPETHOM il HaOyBaya JIi€r0, sIKa BHPAXKAETHCS y BHCIIOBJICHHI
3aI[iKaBJICHOI0 OCOOOI0 MEBHOIO Hamipy KONUCH (0e3 BH3HAYCHHS KOHKPETHOrO 9acy), NeCh
(Oe3 Bka3iBKM Ha KOHKPETHE Miclle a00 CHoci®) HagaT SIKyCh BUTOLy (MOXXe OyTH HaBiTh Oe3
MPEeIMETHOTO yTOYHEHHS). Y TOW 4ac, SK OOiIsgHKA HajJaTdh TIeBHY BHUTOJy Bke HalOyBae
KOHKPETHO BU3HAYCHOTO XapaKTepy Ta BHPAKAETHCS B HAMipi HAJaTH KOHKPETHO BH3HAYCHE
Onaro (piu, 00’€KT, TPOLIOBI KOLITH TOLIO) Y 3a3/1ajerilb OTOBOPEHOMY MicClli, y MEBHUI dac
Ta OTOBOPEHHH KOHKPETHUH CIOCiO.

Bopnoyac BuYMHEHHS KPHUMIHAJBHOTO TIPABONOPYIIEHHA SIK y (opMi NpUHAHATTS
MIPOTIO3HIIii, TaK 1 MPUHHATTSA OOIITHKK Y BXKE 0€3MOCepeHbO OJCPIKaHHSI HENpaBOMIpHOI
BUTOJIU, MOXE 3/IIICHIOBATHCS B PI3HUH CIIOCIO.

O.M. Tapkan y CBOeMy JOUCEpTAllifHOMY JOCTIMKEHHI, MPUCBAYECHOMY METOIMUII
pO3CITiIyBaHHSI NMPUHHATTS MPOMO3MIi, 00IIIHKA a00 OJepKaHHS HENMPaBOMIPHOI BHUTOIH,
JIOXOJIUTh BHCHOBKY, WIO CIOCI0O NPUHHATTS TPOMO3UIll, OOINSHKM ab0 OIep:KaHHsI
HENpPaBOMIpHOi BUTOAM HEOOXITHO PO3IJISAATH K €HUHY CUCTEMY MPHUIOMIB 1 onepaniil, ski
3aCTOCOBYye Ha0yBay HEMpaBOMIPHOiI BHUTOJM Ta WOTO CHIBYYaCHMKM Ha BCIX eTamax
IPOTUIPABHOI TisUTEHOCTI. BogHOYac HayKoOBeIb BHOKPEMIIIOE TaKi €TalmW BYWHCHHS
BIJITIOBITHOTO KPUMIHAIEHOTO MPABONOPYIICHHS: 1) MATOTOBKA; 2) Oe3mocepelHE BUMHEHHS
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Ta MPHUXOBYBaHHS (aKTy MPUHHSITTSA MPOMO3UIIii, OOIISHKH ab0 OJepKaHHS HEMPaBOMipHOT
BUTOJI; 3) BUKOHAHHS 200 HEBUKOHAHHSI CJIY>KOOBOIO OCOOOK0 MEBHUX il 32 HEMPaBOMIPHY
BUTOJy. BonmHouac y4eHud BBaxkae, IO JUIS CIIOCOOY KPHMIiHAJIBHOTO MPABOMOPYIICHHS,
nependayenoro cr. 368 KK Vkpainu, xapakTepHHUM € eTall MiArOTOBKH, a MEHII THUIIOBIMH €
Iii, copssMoBaHi Ha HOro MPHUXOBYBAaHHSA. 3a PE3YNIBTATOM IMPOBEICHOTO HAYKOBO-IIPABOBOTO
agamizy, O.M. TapkaH IOXOOUTh BHUCHOBKY, IO O€3IOCEpEeAHE BUYUHECHHS LHOTO
KPUMIHAJILHOTO TPaBOIOPYIICHHs HaldacTille 3A1HCHIOEThCA Y CIIOCiO nepeiaBaHHs MpeaMeTa
HETIPaBOMIpHOI BUTOJM B HATypi M 9ac Oe3M0cepeTHhOr0 KOHTAKTY HA/JaBaueM OACPXKyBady
[5, c. 80].

VY cydacHMX yMOBax PO3BUTKY TEXHOJNOTiIH Ta HU(pOBi3amii BCiX cdep CyCHUTBHHX
BITHOCHH, yce uyacTile Oe3locepe/iHiii KOHTaKT OJep)KyBaua HEMpPaBOMIpHOI BUTOIHM Ta
3aIikaBiieHoi 0coOM — HajaBada TaKOl BUTOJM 3aMiHIOEThCA Ha iHINI (OPMH, HAIIPHKIIAT
MTOBIIOMJICHHST 3aCO00aMH €JIEKTPOHHOI'O 3B’S3KYy TPO MicIle, Jie mepedyBae MpeaMeT Yroau
abo0 Mpo crocidé OTpUMaHHS MOCIYTH, SKIIO caMe B Takid (GopMi HamaeTbcs HEpaBOMipHA
BUTOJIa TOLIO.

M. O. KomapHuiipka, po3MeKOBYIOUH JIOCTIPKYyBaHi (POPMU BUMHEHHS KPHUMiHAIEHOTO
MpaBoNopyIIeHHs, nependoadeHoro cr. 368 KK Ykpainu, BBaxkae, 1110 PUHHATTS MPOITIO3MIIIT —
e CTBOPEHHS MOXJIMBOCTEH JJIsI peaJbHOTO OTPUMAHHS HENPaBOMIPHOI BUTOAU B
HeJlaJIeKoMy Mail0yTHROMY a00 (paKTUUHE OTPUMAHHS HENPaBOMIPHOI BUTOAU OJpa3y MicCist
HAQJIaHHS 3rOJM Ha WOTO OTPUMAaHHS, IO BHSBISETbCS Yy (OpMi NPUHAHATTS MPOIO3MIIII.
BoaHouac, Ha AyMKy BU€HOI, IPUHHSTTS OOINSHKU OAEp KaHHS HEMPaBOMIPHOT BUTOJIU — 1€
MOTEHLiIHa MOXKIIUBICTh OJIep>KaHHs HENPaBOMIPHOi BUTOJU B MalOyTHbOMY, ajie HE 0JIpa3y
micng npuiHATTA Takol oOiusgHku. OOIIsHKa — Iie, SK BBa)Ka€ HAyKOBEIlb, MOXIUBICTbH
HACTaHHS B MaiiOyTHROMY 0a)KaHOTO CTaHOBHIIA JIJISl OCOOH, SIKa BUMHATHME TICBHE JIiSTHHS Ha
KOPHUCTBH 0CO0H, 1[0 IPOTIOHYE OOIISIHKY, UH iHIIOI ocodu [6, c. 87].

Hamenmeni kpurepii po3mMexyBaHHS BHAAIOTHCS ITOCHTH IPYHTOBHHMH Ta JalOTh
MOXITUBICT OLUIBII YITKO 3PO3YMITH PI3HUIIO MiX BiINOBIAHUMH (DOpMaMU BUYMHCHHS
JOCHIPKyBaHOTO BULy KPUMiHAJIBHOTO IIPABONOPYIIECHHS.

VY cBoeMy aucepraniiiHoMmy nmociijmkeHHI M. b. Xenik HaBOAMTH Taki apryMeHTH HIOI0
PO3MEXYBaHHS «IPUHAHSTTS MPONO3UIii (OOIISIHKH) HEMpPaBOMIPHOI BHTOAM», «IIPOXaHHS
HaJaTH TaKy BUTOMY JJIs ce0e YU TPEThOi 0COOM» Ta «IPOMO3UIlS YU OOIlSIHKA 3MIHCHUTH
BIUIUB 32 HaJIaHHA Takoi BUroaw»: 1) ¢axT NpUHHSATTSA MPOMO3ULii HENPaBOMipHOI BUIOAH,
0e3 «ImiIKpiruIeHHs» WOro BiAMOBIAHUMHU JisIMH, HE Ma€ YiTKOrO BHSBY Ha TPAKTHII, IO
CBIJJYMTH JIUIIE NMPO WMOBIPHE BUSIBIICHHS yMHCIy, 3a IO HE IependadeHa KpHMiHalIbHA
BIIMOBIAANBHICTE; 2) (pakT MPUIHATTS MPOMO3HUIIT HEIPABOMIPHOT BUTOIU CKJIAIHO, a TO U
HEMOXIINBO, JOBECTH y MPAaBO3aCTOCOBHINM AisTBHOCTI, OCKIIBKH IJI TOTO, 00 MPUTATHYTH
CIy>)k00By 4M iHIIY 0COOy, mii sIKOi MiAMaJarTh TMiJ O3HAKW JOCHIJHKYBaHUX CKJIAJiB
3JIOYMHIB, 10 KPUMIHAIBHOI BiJIMOBINATBHOCTI, IOTPIOHI Baromi JIOKasu, a He JIMIIe ii 3roja
HAa OJICpPKaHHS HEMPABOMIPHOI BHUTOAW; 3) MPUHHATTS OOIMSHKKA HEMPaBOMIPHOI BUTOIU
HEOOXiIHO PO3IIISAATH K TOTYBAaHHS 10 BUMHEHHS 3JI0YMHY Ta KBali(iKyBaTH BiAMOBIAHI Jii
3a 4. 1 ct. 14 ta BignosigHO crarTtero OcobnmBoi yactuau KK Ykpainm, ne nependadeHa
BiJINIOBITAJTBHICTH 3a 0P KaHHS HEMPABOMIPHOT BUTOJIM KOHKPETHHM cy0’ekToM [7, ¢. 114].
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Boanowac jmeski HayKOBINI TaKOX YTOYHIOKOTH, IO MPHWHATTS IMPOMO3UIIi, OOIISTHKA
HETIPaBOMIPHOi BHTOAU CITy’)KOOBOIO O0COOOI0 BBAXKAIOTHCS 3aKiHUCHHMH B)XKE HA CTaii
TOTYBaHHs 710 BUMHEHHS IEBHOTO JiSHHS, IO 3yMOBJICHO THM, L0 HaBeJEHE JIiSHHS HaBiTh
Ha CTaJil rOTyBaHHs € HACTIJIBKU CYCHUIbHO HEOE3MEeUHNM, 0 3aKOHOJaBellb BCTAHOBUB 32
WOT0 BUMHEHHS KPUMIHAIILHY BiJITOBINABHICTD SK 32 BUNHCHHS 3aKiHUCHOTO 3J7109HHY [8].

VY mpoMy acriekTi JiCHO MOXKYyTh BUHUKHYTH TEBHI IPOOJIEMH B PO3MEKYBaHHI CKIaJiB
3704YMHY NPUNAHATTS MPOMO3MULii 4YM OOILSHKH HENPaBOMIPHOI BUTOAM SIK 3aKiHYEHOTO
37I0YMHY YH MiATOTOBKH 0 OACP>KaHHS HENPaBOMIpHOi BUTOIHU. 30KpeMa, CKIIQAHICTh TaKOTO
PO3MEXYBaHHS BUSBISIETHCS B TOMY, IO IMPUHAHITTS OOIISIHKM HAJaHHS HENpPaBOMIipHOL
BUTOJAM ab0 HaBiTh MPOMO3MIII € HIYMM IHIIUM, SIK IIATOTOBKOK JO OJCPKaHHS
HeNpaBoMipHOI Buroau. BiamnosigHo, popMyiioroun y Takuit cnocid aucnosuiito cT. 368 KK
VYkpaiHu, 3aKOHOJABEIb BU3HAYMB NPHUHHATTS TNPONO3UINI UM OOIIIHKH HENpaBOMipHOI
BUTOJIM SIK 3aKIHYCHUH CKIJIaJ] 3JI0YHMHY, SKi 32 ()aKTOM € ITATOTOBKOIO IO BUMHEHHS TaKOTO
3704YHHY y (hOpMi OZlepKaHH HEMPABOMIPHOI BUTOTH.

3 1BOro MpUBOLY HEOOXiAHO MOTOIAUTHUCS 3 ACSIKUMU HAyKOBLSIMH, SIKi 3a3HAYAIOTh, 10
coljasibHa moTpeba y KpHUMiHAMI3alii MpaBOMOPYIICHHS, IIOB’S3aHOTO i3 TNPHHHATTAM
TIPOIIO3HIIiT, OOIITHKH ab0 OJIepyKaHHS HEMPABOMIPHOI BHTO/IN CITY>KOOBOIO 0COOOI0, 3HAXOIUTh
CBO€ BIZOOpaKCHHS B HEOOXIZHOCTI KOHKPETH3YBATH Ta YTOYHUTH ICHYIOUH CKIIaIu
KOPYILIHHUX IPaBONOPYIIEHb 3 METOK NMPaBIIbHOI KBaNi(hiKallil KOPYHI[IHHOI NPOTUTIPaBHOT
JUSUTBHOCTI Ta HEJONMYIICHHS YHHKHEHHS BiJIOBINANBHOCTI CIy)OO0BHX 0Ci0 3a CKOEHHS
KOPYIIIHOTO MpaBonopymeHHs [9, ¢. 272].

BucnoBkn. Orxe, 00’€KTHBHY CTOPOHY CKJIaly KPHUMIHAJIBHOTO IPaBONOPYIIEHHS,
nependadenoro cr. 368 KK VYkpainu, CTaHOBNATH Taki BUAM NPOTUIPABHUX MisIHb:
1) IpuiHATTS TPONO3HUII] HaJaTH HENPABOMIpHY BHTOAY; 2) IPUHHATTS OOIISHKH HaXaTd
HETpaBOMipHy BHTOAYy; 3) OICp)KaHHS HENpaBOMipHOi BHroAW; 4) NPOXaHHS HAIATH
HENPaBOMIPHY BHTOJTY.

Po3mexxyBaHHS Takux [iif, IO CKJIaJalOTh OO €KTHBHY CTOPOHY KpPHUMiHAJIBHOTO
npaBomnopyuieHHs, nependadenoro cr. 368 KK Ykpainu, sk npuilHATTS NpONo3uILi, MpUHHATTS
OOIISIHKY Ta OfEp>KaHHS HETPAaBOMIPHOI BUTOH CIYXKOOBOIO 0CO00I0 MOTPIOHO MPOBOAUTH
3 ypaxyBaHHSM TakKWX KpUTepiiB: 1) 3aKiHYCHICTh: MPHUHATTS MPOIMO3HIT YH OOIISTHKH
HaJaTH HENpaBOMIPHY BHIOAY €, IO CYTi, MJrOTOBYMM eTarioM (haKTHYHOTO OJIep KaHHS
HETPaBOMIpHOI BUTOJH; 2) KOHKPETHICTb: HMPUIHATTS MPOMO3UILIl Ta NPUHHATTS OOILSHKU
HAJaTH HETPaBOMIPHY BHTOAY € 3aKiHUYCHHM CKJIAIOM 3JI0YMHY, Iepemdadenoro cr. 368 KK
VYkpainu, Ta BiIpI3HAETbCS MiXK cOO0I0 KOHKPETHICTIO Ta BU3HAYCHICTIO, 30KpeMa ITPOTO3HIIis
€ MEHII KOHKPETHOIO JuIsd HaOyBaya Ji€lo, sIKa BUPaXKAEThCS Y BUCIOBJICHHI 3alliKaBIEHOIO
0c00010 Hamipy KoNUCh (0e3 BU3HAYEHHS KOHKPETHOrO dacy), Jech (0e3 BKa3iBKH Ha
KOHKpETHe Miclle a0o croci®) HagaTh SKych BHTOIy (MOke OyTH HaBiTh 0€3 NpPEIMETHOTO
YTOYHEHHs), a OOIlSIHKA BXXE MICTHTh KOHKPETHICTh 3 IIUX MUTaHb, 3) Gopma: oJepKaHHS
HETIPaBOMIpHOT BHTOIM 3aBXIHM Nependadae INEBHY AKTHBHICTH OAEpXyBada BUTOIHM, IIO0
BUPAXAEThCSl MPUHANMHI y (akTHUHOMY 1i NpUHHATTI ((i3MdHOMY OJEpXaHHI, BUKOPUCTaHHI,
nepeaadi TOIMIO), BOJHOYAC MPHHHATTS MPOMO3HII YM OOIISMHKH HEMPaBOMIPHOI BUTOIM
MO>Ke 3IHCHIOBATHCSA 1 y popMi Oe3TisSITEHOCTI.
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OOIYAHKU MA 00EPHCAHHSL CTLYAHCO0B0I0 0COO0I0 HENPABOMIPHOT 8U200U
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O. A. Pushkar. THE CRIMINAL-LEGAL ASPECT OF DISTINGUISHING THE
ACCEPTANCE OF AN OFFER, A PROMISE AND RECEIVING AN UNLAWFUL
BENEFIT BY AN OFFICIAL PERSON

The article is devoted to the criminal law aspects of the distinction between acceptance of
an offer, promise and receipt of an illegal benefit by an official. The author, researching this
topic, analyzes the legal context in which the mentioned concepts are applied and studies the
relevant legislative acts, as well as doctrinal approaches to understanding the criteria for
distinguishing different forms of the objective side of the criminal offense provided for in
Article 368 of the Criminal Code of Ukraine.

The article pays special attention to highlighting the key aspects of the distinction
between acceptance of an offer and acceptance of a promise of an unlawful demand, which
are separate forms of the objective side of the criminal offense provided for in Article 368 of
the Criminal Code of Ukraine. The author proved that the objective side of the investigated
criminal offense can be expressed both in the form of illegal action and illegal inaction.

The article researches each of the defined forms of the objective side of accepting an
offer, promise, or receiving an illegal benefit by an official for legal analysis of the provisions
of the Criminal Code of Ukraine.

The author draws attention to the fact that the key criterion for distinguishing between the
receipt of an offer and the receipt of a promise of undue benefit is that the acceptance of an
offer refers to the agreement to the terms of the agreement, while the acceptance of the
promise of undue benefit indicates the receipt and use of an improperly obtained benefit.

Ihwrap O. A. KpuminanvHo-npagosuil acnexm po3medcy8aHHs NPUtiHAmms nponosuyii,
OOIYAHKU MA 00EPHCAHHSL CTLYAHCO0B0I0 0COO0I0 HENPABOMIPHOT 8U200U
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It is argued that, in contrast to receiving a promise or offer of an unlawful benefit, the
actual receipt of an unlawful benefit consists in the fact that the act of obtaining a benefit or
benefit by a person to his address or to the address of a third person has actually taken place,
that is, it has been completed.

It has been proven that receiving an offer of undue benefit is expressed in the fact that a
person agrees, actively or passively, to an offer to receive an undue benefit.

Key words: unlawful benefit, objective party, illegal act, criminal liability, promise, offer,
acceptance.
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HUA®POBI3ALIA Y CUCTEMI
JETEPMIHAHT 3JIOYUHHOCTI

Y cmammi tidemuvcs npo me, wo demopanizayis, Hacamnepeod, oxonuna cgepy Inmepnem
npocmopy. 3HUICEHHS MOPANbHUX CMAHOApMis, AKi 6aA3YI0MbCsA HA  3A2ANbHONIOOCHKUX
YIHHOCMAX, | 6eUKULL PO3PUE MINHC 020I0UWEHUMU OEKIAPaAYiamMU 61a0u ma NOBCAKOEHHOIO
PeansvHicmio Kpuz08020 CYCRiIbCMEd, 0COONUBO 8 YMOBAX 80CHHOI azpecii, Aka Ha0mo Oanexd
6I0 GUCOKUX emUYHUX i0eanis, cmMeoprooms YMOBU, 3 AKUX POIKPUBAEMbCA KPUMIHANbHUL
nomenyian o0unu. Boonouac ocoba, 30TCHIOOUU  KPUMIHAALHY — OIIbHICIb Y
Kibepnpocmopi, Modice 3aNUUAMUCST AHOHIMHOIO.

Hazonowyemocs, wo nedockonanicms 3akoHO0AGUUX AKMIE, SIKI pe2yioiomb GUKOPUCTIANHSL
Kibepnpocmopy, mae kpuminozenne sHauenus. Kpim nonimuko-npasosux, opeauizayitino-
YNPABAIHCOKUX MA  KYAbMYPHO-NCUXON0IYHUX YUHHUKIG, BANCAUBY pOAb Y HOUWUDEHHI
3104UHHOCMI 8 YKpaini gidiepae maxodic yupposizayisi.

Bucnosnioemovcsi OymKa, wo 310YUHHICL Y YUppogomy cepedosuiyi npooosicUums
3pocmamu i 6 maubymuvomy. Lle nog’szamo 3 nocmitivum ma CmMpiMKUM PO36UMKOM
yughposizayii, sika He quUULEe BHOCUMb HOBL MOJNCIUBOCHI, ajle Ul Hece Ceplo3Hi 3azpo3u ma
pusuxu. Kpim moeo, 3 pozeumxom ma egoawoyicro yugposizayii, Ha Hauly OYMKY,
3MIHIO8AMUMEMbCA | 3N0YUHHICMb, HAOY8alouu HOBUX Xapakmepucmuk. Lle 6dice Ha cb0200Hi
sUMaz2ae po3pooOKU Ma GNPOBAONCEHHSI CYUACHUX 3AX00i8 05l 3an00ieanHs 310YUHHOCI 6
yugposomy cycninbcmsi, wo 3i ceo20 060Ky nompedye opMy8aHHs CYYACHO2O0 mMa
BUCOKOEDEKMUBHO20 KAOPOBO20 NOMEHYIATY.

Y cmammi naoaecmovcs asmopcvke eusnauenHs yudposizayii Ak  OemepmiHaHm
3MOYUHHOCME —  6HPOBAOJNCEHHS  YUPDPOBUX  MEXHONO2I 3  HAAGHUMU  HeOONiKAMU
op2anizayitinoi CKNa0080i 3a2anbHO20 HEKOHMPOALOBAHO20 OOCMYNY 00 GUKOPUCAHHS
MexHON02Il 3 Yupposizayii 3 AaHmMucoyianbHO MOMUBAYIEID.

3aznauaemocs, wo Kopucmysawi IHMEPHEM-NpoCmMopy OCOOUCMO CHMUKATUCA 3
KibepnpagonopyuleHHamMu nesHow Miporo. Iliokpecieno, wo Kibep3nouuHHiCMb OXONTIOE
PIBHOMAHIMHI  8UOU NPABONOPYULEHb, AKI GUUHAIOMbCA 3a O0onomozoi IT-mexuonoeii.
00’ exkmamu amax Kibep3104unyie MoxCymos Oymu K ocobucmi 0ami, OAHKIECHKI PaxXyHKU,
mak i ocooucma ingopmayis 0yOb-sxoi cepu Oisnbnocmi. Tomy oxpemi HAyKo8Yi

© Tonuiu B. B., 2024
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3A3HAYAIOMb, WO KIOEP3TOUUHHICMb CRPUNUHAE 342PO3Y He uule HympiwHii be3neyi Hauiol
Kpainu, ane i Ha MidDCHAPOOHOMY Di6HI, OXONIIOIOYYU NPAKMUYUHO 8ECh CBIM.

Knrouosi cnosa: yugposizayia, «xidep3nouuHHicmv, KPUMIHALLHI NPABONOPYUIEHHS,
OemepMiHaHmu, 310YUH, 3aN00I2aHHA, CYHUACH] MeXHON02kl, iHpopmayitlina be3nexa.

Ha choromsi B cy4acHOMY CYCIiJIbCTBI IM(PPOBI TEXHOJOTII, 10 BU3HAYAIOTH MPOLEC
udpoBsizalii y BCix cepax CyCcHiAbHOIO Ta MPUBATHOTO XKUTTS, YacCTO IPEICTaBIICHI SIK
IHHOBaWifHI Ta HPOTPECHBHI, OOINAIOYM 3HAYHUI PO3KBIT y BCIX aCHEKTaX COLIAIBHOTO
ICHYBaHHS, poOONsSYM Horo OuThIl e(peKTHBHUM, KOM(OPTHUM Ta OE3IMEeYHWM, a TaKOX
3BUIBHSIOYW JIFOJICH B PYTHMHHUX 3aBJaHb, TaKMX SK MOMIYK iH(popMaIli Mmpo TOBapH,
po6OTY, HaBUaHHA, MOTEHUIHHUX MapTHepiB Tomo. OJHAK, SK y OyAb-KOMY CYCHUIBHOMY
SBHIIli, ICHYIOTh JIBI CTOPOHH «MEJalli»: TIO3UTHUBHA 1 HeraTuBHA. Lle TakoX MpaBWIIBHO IS
nr(pPOBUX TEXHOJIOTIH 1 IU(POBI30BAHUX MPOIIECIB.

Cutyamis 3 TOMMPEHHSIM KOPOHABIpYCy Ta IIOK, SIKHMH 3 IIbOTO BUILIHBAE, 3yMOBHIIH
aKTHBi3allil0 BUKOPUCTAaHHA LU(PPOBUX TEXHOJOIiH y Bcix cepax xkuTTsa. bisHecMenu, ixHi
HapTHEPHU Ta KIIEHTH, iHBECTOPH, 3aKJaId OCBITH, a TaKOX IHII JEp)kKaBHI Ta HPUBATHI
YCTaHOBH ITEPEXOJIATh JI0 PEXKIUMY OHJIAMH LTS 3a0€3MeUeHHs] HOPMAILHOTO (DYHKITIOHYBaHHS [1].

Ha »ainb, kpuMiHaIbHA MiSJIBHICT MEPEHOCHTHCSA Y BIPTYyabHUE MPOCTIP, OXOILTIOI0YH
MPaKTUYHO BCI BHUAM KpHUMiHaJIbHUX IpaBomnopyiieHb. KoxkeH 3 UUPPOBUX pecypcis,
OXOIUTIOIOYM  PO3TIISHYTI BWINE, Ma€ TIO3WTHUBHI I LMBITI30BAHOTO CYCITiJIbCTBA
XapaKTEePUCTUKH, aJIe TAKOXK BHSBIIAE NEsKI HETaTWBHI TeHAEHIi. OIHI€0 3 OCHOBHUX PHC
3a3HauYEHUX TEXHOJIOT1H € MOMJIMBICTh JiAITH B iHTEPHET-IPOCTOPI aHOHIMHO, 3a0e3Meuyodn
HE JIMIIe MBUAKICTh OMepallii, IoB’s13aHuX 3 00irom iHdopmauii, a i ii KOH(IASHIIHHICTD.
BukopucranHas Takoi aHOHIMHOI NMpPHUBAaTHOCTI HeOe3leuHe 3 MO3WIii CYCHUTBHOI Oe3meKH,
OCKUIBKH YCKJIQJHIOE a00 HABITh YHEMOXIIUBIIOE 1IeHTH(]IKAIF0 0cO0OH, siKa 3aBJa€ IMIKOIH
IHIIMM y BIPTyaJbHOMY MPOCTOpPi, Ta MPHUTATHEHHS ii 10 BigmosigameHOCTi. KpiMm ToTO,
BIpTyaJIbHUH TPOCTIP € TpPaHCHALIOHAJIBHUM, IO O3HAYA€ MOXKIUBICTH HIATH B HBHOMY
HE3aJICKHO Bifl (pakTHuHOrO Micls nepeOyBaHHS, IO YacTO BaXXKO BHU3HAUUTH, SIKIIO 0coba
HE Hagae TpaBaAWBOi iH(poOpMaIii, mO0 YHHKHYTH BiINOBINAIBHOCTI 3a TOPYIICHHS
MPHUBATHOCTI IHIIMX. BUSABICHHA TakWX OCI0 BUMAarae CHiBOpalli KOMIETEHTHHX OpraHiB
pi3HUX KpaiH, 10 BKa3y€ Ha HEOOXiJHICTh BCTAHOBJIEHHS BIANOBITHUX MpaBMJI iX CIIBIIpali
Ha TpaHCHaIliOHAJIbHOMY piBHi [2].

CTOCOBHO TIPHYHMH YNOBUTBHEHHS TIPOAYKTBHOCTI B HAyKOBHUX KOJIAX TOYATHCS
CyIIepeydKH. 3arajJbHONPHIHATOTO OSICHEHHS YIOBUTEHEHHSI HeMae. Ha qyMKy Mi>KHapOIZHUX
HayKOBIIiB, OJHE 3 HAWOUIbII NPaBIOMOMIOHMX MOSICHEHb MOJIATa€ B TOMY, IIO JIO IL(bOTO
MOMEHTY TOTEHIliaJl KOMIT I0TEPHOI PEBOIIOLI] OyJI0 mepeBakHO BHUEpHaHo. J{omoku y cBiTi
HE CIIOCTEPIrajocsi TeXHONOTIYHNX NPOPUBIB, SKi 32 CTyNEHEM BIUIMBY Ha HPOLYKTHUBHICTH
30KpeMa 1 Ha yKJIaJ] JKUTTS JIIOJICH 3araioM Moriid 0 OyTH TOPIiBHSHI 13 BIUIMBOM CYYacHHX
IT-texHonoriii. HoBuM JpaiiBepoM 3pOCTaHHS Micisl €MOXH KOMIT FOTEPHOT PEBOJIIOLIT BBaXKAIOTh
came Iu(poBizalio, CTBOPEHHS IUTYYHOTO IHTENEKTY, BUKOPUCTAHHS OE3MIJIOTHOTO TPAHCIIOPTY
tomo. Opranizamii, SKUM BAaIOCS TOJOJATH TIUIOTHWUH eTanm BIPOBAIDKCHHS iHHOBAIH i
MacITabyBaTH pillleHHS, OTPUMaJIK Oe3MpeleCHTHHI TPUPICT e(heKTHBHOCTI 3a MiHIMAJILHOTO
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CKOPOYCHHS TIepCOHATy. Y JIomoBifi, npencrarieHid 2019 p. Ha BcecBiTHROMY €KOHOMIYHOMY
(dopyMmi, MiAKpPeCIeHo, 10 HHUHI 0araTto KOMIAHid HaMararOThCs BIPOBAPKYBATH TEXHOJOTIT
«UeTBepTOi MPOMHUCIIOBOT PEBONIIONI] Y BUPOOHUIITBO, ajie Malo KOMY BJIA€ThCS 3pOOUTH L€ B
MaciTadax, 1o Ja€e 3MOTy JOCSATTH iCTOTHOTO (hiHAHCOBO EKOHOMIYHOTO eekty» [3].

Hapa3i icHye aBa cieHapii po3BUTKy IH(poBOi ekoHOMikH B YkpaiHi. [lepmmii — e
0a3oBHI CICHApiil, KW Tepeadayae iHHOBAIIWHE MPOJOBKEHHS TEHICHIIH CHPUHHATTS
iHHoBauii. Jlpyruit — ¢opcoBaHuil cueHapiif, sxkuil nependauyae yCyHEHHs 3aKOHOJABUUX,
IHCTUTYIIIHHAX, (iCKATBHO-TIOIaTKOBUX, BAJIFOTHO-TPOIIIOBUX 0ap’epiB, MO MEPEITKOIKAOThH
PO3BHUTKY 1HHOBAIIH «ITU(ppoBizalii». Takok 10 OCHOBHHX HANpsAMIB pO3BUTKY HU(poOBi3allii
B YKpaiHi MOKHA BiIHECTH MOJI0JIaHHS LIU(POBOTO PO3PUBY B CYCHINIBCTBI [4].

OTKe, NOCHTIPKYIOUH MTO3UTHBHI 1 HEraTHBHI acIEeKTH IM(POBi3allii, BAPTO 3a3HAYUTHU: IO
MPUKIIAy, MU(POBi3allisl y BITPyaIbHOMY IPOCTOPI 3HAYHO BHUIIEPEPKAE MMPOMHUCIIOBICTD Y
nepxaei. BogHodac y mporneci nugposizamii 0i3Hecy, KpiM TEXHOJIOTIYHHMX IepeBar, € u
HETaTHBHI acleKTH. 3a 3HaYHOI MPUOYTKOBOCTI, SIKY IPUBHOCHUTH NU(POBI3allisd HalliOHAIBHOTO
rocIoJlapcTBa, He BapTo 3a0yBaTH, MO HOTO METOK Mae OyTH coIlializallis SKOHOMIKH,
BUKOHAHHS HEI0 HacamIiepel COIiambHuX (QYHKIIH, MiIBUIIECHHS PIiBHSI JOCTATKy MPHUBATHIX
TOCIOAAPCTB 1 CYCHUIBCTBA 3aranoM, caMme uepe3 epeKTUBHE 3aCTOCyBaHHS IUppodizamii.

[Tix yac anHamizyBaHHS MOiH, IO PO3TOPTAIOTECS B HAIIOMY CYCIUIBCTBI, BiI3HAYAETHCS
cTpiMKHi Tiporpec 1udpogizamii. Came nporiec IUQPOBI3aIlii € HKePeIoM HOBHX MOKIHBOCTEH,
ajie BOAHOUYAC BHOCUTH CEpPHO3HI 3arpo3u Ta MpoOJeMH AJsl BCiX COLabHUX TPy, 30KpeMa
JUTSL MOJIOJIOTO TTOKOJIiHHS. 3TiTHO 3 onoBimto, npeacrasaernoro OECP mix 4ac rojgoByBaHHS
Himeuyunnn y «['pymi JBaansTé», Ha IIbOMY acleKTi OCOOJHBO aKICHTYEThCS yBara, Io
«...mAGPOBI TEXHONOTii MOXYTh MAaTH IECTPYKTHBHUHA XapakTep, OO B MaiOyTHHOMY
HETraTUBHO MO3HAYUTHCS Ha MPOJYKTUBHOCTI, 3aifHATOCTI, #0OPOOYTI i cTabimbHOCTIY [5].

e numre oxHe 3 0araThOX 3aCTEPEkKEHb, BHUCIOBICHHX Ha MIDKHAPOIHOMY DiBHI, IO
UG POBI3Z0OBaHE CYCIUIBCTBO BXKE MOPOJKYE MEBHI PU3UKHU Ta COIIANBHI IETEPMIHAHTH Ipaili
i mocumoe aucnpornopuii B piBHI X JOCTYHMHOCTI Ta BUKOPHCTaHHS, IO NPH3BOIAUTEH 0
(opMyBaHHS HOBOTO IM(PPOBOTO pPO3PUBY 1 3pocTaHHS 1 0€3 TOro BHCOKOTO PpiBHA
31I0YMHHOCTI. [IpoTe B yMOBax, KOJIM MOJIOBUHA CBITOBOTO 0araTcTBa 30Cepe/KEHa B pyKax
1 % nacenenHs [6], HEpiBHICTb JAOCsTa BEJIWYE3HUX 3HAaYeHb. BOHA cIpHse MOCHICHHIO
MOMYJTICTCBKUX Ta AHTUITIOOATICTUYHUX HACTPOiB y Oarathox KpaiHax. «MoOKHAa HaBiTh
MOCTABUTH MMUTAHHS, Y1 BUTIPaBaHi madocHi mpoMoBH Oi3Hecy 3 puBoay mudposizamii» [7].
OOH Takox BU3HA€E IU(POBI3ALIIO K OJHY 3 YOTHPHOX TOJIOBHHX HEOE3MEK, IO 3arpOXKyIOTh
mopacTBy. He3Baxaroun Ha 4nMani epeBar, HOBi TEXHOJIOTT BUKOPHCTOBYIOThCS AJIsI BUMHEHHS
3JI0YMHIB, PO3MATIOBAHHS HEHABHCTI, (hambcudikamii iHpopMarii, yTUCKIB Ta eKCIUTyaTamii
JIOZICH 1 BTpyYaHHS Y TIPUBATHE KUTTA [8].

To mo x Take mudposizamis? Ludposizauis (3 anri. digitalization) — e «BIpoBaIKEeHHS
IU(POBUX TEXHONOTIN B yci cepu KUTTA: Bif B3a€MOJIl MiX JIFOABMHU JI0 HMPOMHUCIOBHUX
BUpOOHMITB. Ile mepexia OioNoriyHMX Ta (I3MYHUX CHCTEM Yy KibepOiosoriyni Ta KidephizuuHi
(06’eqHanHsA (PI3UYHUX Ta OOYMCITIOBAIFHUX KOMIIOHEHTIB). Ilepexin MisTbHOCTI 3 peasbHOTO
CBITY y CBIT BipTyanbHUI (oHNaiH). Jlo 1MPPOBUX TEXHOJOTIH BiAHOCITH: IHTEPHET pEUEi,
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poboTH3aito, KiOepCcUCTeMH, IITYYHWH IHTEJNEKT, BEIUKI JaHi, Oe3marmepoBi TEXHOJOTII,
aauTUBHI TexHojoril (3D-Apyk), XMapHi Ta TyMaHHI OOYHMCICHHS, OE3MUJIOTHI Ta MOOLIBHI
TEXHOJIOTi, 010MeTpUYHi, KBAHTOBI TEXHOJIOT11, TEXHOJIOT11 iieHTH(iKali1, 610KueiH» TomO [9].

BapTo 3a3HaunTH, IO OJHIEI0 3 MPUYHMH 3POCTAHHSA KoedillieHTa 3JIOYMHHOCTI Cepes
HETMOBHOJIITHIX € CTPIMKHI PO3BUTOK 1H(MOpPMAIIHO-TeICKOMYHIKAIIHUX TexHosorii. [{eit
PO3BHUTOK MapalesibHO crpusie GopMyBaHHIO HU(POBOTO CYCHIBCTBA, SKE XapaKTePU3YEThCA
HOBMMH MOXJIMBOCTAMU. Cepest [MX MOMIIMBOCTEH BapTO Bi3HAYUTH «BIPTYaIBHICTB» — T€, IO
BiZIOYBAa€ThCS 32 MEKaMK PEaJIbHOTO CBITY; «TJI00ANTBHICTE» — ICHYBaHHS €IMHOI, YHIBEPCATLHOT
CHUCTEMH CYCHIJbHMX BITHOCHH Yy pI3HUX cdepax B3aeMojii; «(parMeHTApHICTE) —
XapaKTEePUCTHKA, sIKa BU3HAYAETHCS JIUIIE YACTKOBUM CIIPUMHATTSIM MOAIH y IIEBHOMY HAIpPsIMi.

[ToTo4HOIO TPHUYMHOI BYHMHEHHS KPHUMIHAIBHUAX IPABONOPYIIEHh € JeMopali3allis
ocobm, sika 31 cBOro OOKYy € HAacHiKOM 3arajbHOi JeMopanizamii cycmiabcTBa. Ils
JeMopatizarlisi 0COOJMBO BIUIMBAE HAa IHTEPHET-IPOCTIp. 3HIDKEHHS I[IHHOCTEH, pO3pUB Mix
3asBaMH BJIaJ1 Ta PEaJbHICTIO B KPH30BOMY CYCIIUIBCTBI, 0COONMBO B TIEPioa BOEHHOI arpecii,
SIKWIA BIJICTOIOETBCS BiJl BUCOKMX €THYHHUX 17IealliB, CTBOPIOIOTH YMOBH, 3a SKHX BHSBISETHCS
KpUMIHABHUIA TOTEHIIal JIIOAMHH, 1 Taka 0c00a 3aJIUIIA€THCSl aHOHIMHOIO B KiOepIpoCcTOpi.
HenockoHanicTs 3aKOHOIABCTBA, SIKE PETYIIIOE BUKOPHUCTaHHS KibeprpocTopy, Ma€ KpUMiHOTECHHE
3HaYeHHs. BapTo 3a3HauuTH, 110 MOPSJT 3 TMOJTITHKO-IIPABOBUMH, OPTaHI3alliitHO-YIIPaBIIHCEKUMHU
Ta KYJBTYPHO-IICHXOJIOTIYHUMH YHHHHKAMU, IH(POBI3aIlisl TaKOXK BILUTUBAE HA ITOIINPEHHS
3JI0YMHHOCTI B YKpaiHi.

Toxk MOXHA TIOTOJUTUCS 3 JYMKOIO, IO 3JI0YMHHICTh Y ITU(POBOMY CepelIOBHIII i Hama
MaThMe 3pocTaHHs. lle BHIUTHBAE 3 MOCTIHHOTO Ta CTPIMKOTO PO3BUTKY Ipolecy Impposizaii,
AKAU € He e JHKEePEIOM HOBHUX MOXIIMBOCTEH, aje W MOTeHILIMHMX CepHOo3HMX 3arpo3 i
pusukiB. Kpim Toro, 3 ypaxyBaHHAM PO3BUTKY Ta €BOJIOWIi ITM(pOBi3allii, BBaAKAEMO, III0
3JIOYMHHICTH TaKOX OyJie 3MIHIOBATHCS, HAOyBatOUM HOBUX XapakTepHcTHK. Lle Bke choromHi
BUMarae po3poOKM Ta BOPOBAPKEHHA Cy4YacHUX 3axOdiB Ui 3amoOiraHHa UU(pOBii
3JI0YMHHOCTI, IO 31 cBoro 00Ky mepenbdavae GpopmyBaHHs e()eKTUBHOTO KaJAPOBOTO MOTEHITIATY.

BpaxoByroun 3a3HaueHe BUINE, BBa)KaeMoO, 10 HUdpoBizaiis Ta mudpoBe CycHiIbCTBO
3araJloM MO>KHa BiTHECTH JI0 CY9aCHUX JIETEPMiHAHT 3IIOYHMHHOCTI.

OTxe, MOXKHa TAOUTH MiACYMOK, IO mU(poBi3alis AK JeTepMiHAHT 3JIOYHMHHOCTI —
e BIPOBAKCHHA IUPPOBUX TEXHOJOTIH 3 HEmOJNiKaMHU OpraHi3amiiHOl CKIIaJ0BOT
3araJJbHOr0 HEKOHTPOJILOBAHOTO JOCTYITYy JO BHKOPHUCTaHHS TEXHOJIOTiIH 3 IUQpoBi3amii 3
AHTHUCOIIATFHOI0 MOTUBAIII€IO0.

VY cyyacHui miepiosr Maiike BCi KOPUCTYBadi iIHTEpHETY MIEBHUM CIIOCOOOMOCOOUCTO Malli
crpaBy 3 KiOep3nounHIIMH. K yxe Oyii0o 3a3Ha4eHO, KiOEp3I0UHHHICTE OXOIUTIOE PI3HOMAaHITHI
BUAW IPaBOMOPYLICHb, SIKI 3IIHCHIOIOTHCS 32 JOIMOMOTOH 1H(OPMAIiHHO-TEXHOIOTIYHUX
3ac06iB. O0’ekTaMu aTak KiOEp3JIOUMHIIIB MOXKYTh CTAaTH HE JIMIIE OCOOMCTI JaHi, OaHKIBCHKi
paxyHKH Ta Tapodi, aie i ocobucra iHpopMmarlis Oyab-1koi chepu MisubHOCTI. ToMmy Jesiki
HAYKOBIII TaKOX CTBEPIKYIOTh, IO KiOEP3JIOUMHHICTh CHPUYHMHSE 3arpo3y HeE JIMIIE JUIs
BHYTPIIIHBO{ O€3MeKH HalIol KpaiHy, ajie i Ha MIXXHAPOAHOMY PiBHI, OXOIUTIOIOYN IPAKTUIHO
BECH CBIT.
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V. V. Topchii. DIGITIZATION IN THE SYSTEM IS A DETERMINANT OF
CRIME

This article is about the fact that demoralization has mostly taken over the Internet space.
The devaluation of morality based on universal human values, the striking difference between
the declarations made by the authorities and the everyday reality of a crisis society,
especially during the period of military aggression, which is extremely far from high ethical
ideals, create conditions under which the criminal potential of a person is revealed and at the
same time such a person remains in cyberspace unidentified. It is indicated that the
imperfection of legislative acts regulating the use of cyberspace has a criminogenic value. We
draw your attention to the fact that along with political-legal, organizational-management
and cultural-psychological determinants, you can also consider digitalization, which together
cause the spread of crime in Ukraine.

The opinion is expressed that crime in the digital environment will continue to grow. This
is due to the constant rapid development of digitalization as a source of not only new
opportunities, but also serious threats and dangers. In addition, with the development and
evolution of digitalization, in our opinion, crime will change and acquire new qualities. This,
in turn, requires the development and implementation of modern crime prevention measures
in the digital society, which in turn requires the formation of modern, highly effective
personnel potential.The article provides the author’s definition of digitalization as a
determinant of crime — the introduction of digital technologies with the existing shortcomings
of the organizational component of general uncontrolled access to the use of digitalization
technologies with antisocial motivation.

It is noted that users of the Internet space have personally encountered cyber crimes to
one degree or another. It is noted that cybercrime includes various types of crimes committed
with the help of IT technologies. The object of cyber crimes can be both personal data, bank
accounts, and personal information of any field of activity. Therefore, other scientists also
believe that cybercrime poses a threat not only to our state, but also at the international level,
covering almost the entire world.

Key words: digitalization, cybercrime, criminal offenses, determinants, crime, prevention,
modern technologies, information security.
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MIKHAPOJIHMIA 1OCBLJ BUKOPUCTAHHS
CINELIAJIbHUX 3HAHB IT1J] YAC PO3CJIIYBAHHS
MPABONOPYIIEHB ITPOTH JOBKLJLISI

Y nayxositi cmammi 6u3HaAueHO NOHAMMA «CNEYIATbHUX 3HAHbY MA IX 3HAYEHHA Ni0 4ac
PO3CNIOY8AHHA KPUMIHANBHUX NPABONOpYUieHb. Po3ensamnymo midcHapoOHuii 00ceio 8UKOPUCMANHS
CneyianbHux 3HAHb Y NPABOOXOPOHHUX OpP2AHAX Ni0 4dC PO3CAIOYBAHMS HPABONOPYUIEHb
npomu 008KIISL Ma ix 8naug na OOpomvOy 3 eKON02IYHUMU NPAGONOPYUWEHHAMU Y MAKUX
sapyoincnux xpainax, Ak Cnonyueni Llmamu Amepuxu, Beauxoopumania, Himeuuuna,
Imanis, 6cmanosneno ocobau8ocmi maxozo 3acmocy8aHHsL.

Bemanosneno, wo cneyianvhi 3nanus — ye npopecitini 3HanHs ma 6MIHHA 8 2any3i HaAYKu,
MexXHIKY, MUcmeymeda, w0 HeoOXIOHI 0N pPO36’A3aHHS NUMAHb, SKI GUHUKAIOMb )V X0O0i
00CY008020 PO3CAIOV8AHHS KPUMIHATLHUX NPOBAOICEHb Ma po32nady ix mamepianie y cyoi.
Bonu oxonnorome eauboxe po3ymiHHA Memooie i mexHix, sSKi GUKOPUCTHOBYIOMbCA NI0 4ac
PO3CAIOYBAHNS KPUMIHATLHUX NPAGONOPYUIeHb, 4 MAKOJC eKCNEPMHI 3HAHHA 3 PI3HUX cgep,
AKT MOJHCYMb Oymu 3acmocos8ari 015 300py, ananisy ma inmepnpemayii 00Kazie.

Oxpecineno OCHOGHI Hanpamu OITbHOCMI 3apyOIdCHUX cneyianicmie ma excnepmis nio
Yac iXHLO20 3anYHeHHs 00 PO3KPUMMS KPUMIHATbHUX NPAGONOPYULeHb NPOmMU OO0BKIIL.
Hacamnepeo eusnaueno eascnusicms 3acmocy8anHs HOPMAMUBHOI 0A3u ma OOMPUMAHHS
MIHCHAPOOHUX CMAHOAPMIB, CIMUMYTIOBAHHA (DYHKYIOHY8AHHS eKONOSITUHUX OenapmameHmis,
cnyoch, NpUPOOOOXOPOHHUX d2eHyilli ma eKoN02iYHOI Noaiyii, a makodic SUKOPUCAHHS
CHeyianbHux 3HaMb Ni0 YAC NPOBEOCHHA eKONO2IYHUX eKChnepmu3 ma MOHIMOPUH2Y
HABKOMUUWHBO2O cepedosuiyd.

© Jlazebnuit A. M., Ilanrancoxa b. 1., 2024
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OO6rpyHmMOoB8aro HeoOXIOHICMb 3aTYUeHHA Cheyianicmié ma 6UKOPUCMANHS IXHIX 3HAHb O
eexmusHo2o BUABNEHHA MA PO3CNIOY8ANHA NOPYUICHb eKONOSIYHUX 3AKOHIB, NPUMAZHEHMHS
BUHHUX 00 BIONOBIOAILHOCMI, A MAKONC PO3POOKU cmpamezii 01 8i0HOBGNEHHS NPUPOOHUX
pecypcis i 36epedcents npupooHo20 oHOY.

3asnaveno npo axmyanvbHicms 3an03uyeHHs OJi HAWOi Kpainu MIidDCHAPOOH020 00CB8I0Y
BUKOPUCMAHHS CREeYIanbHUX 3HAHb NIO 4dC pO3CNiOy8anHs NPAGonopyuienb npomu 008K,
aodxce 008e0EHO BANCIUBICIb CHIBNPAYT MIdIC KPATHAMU MA CReyianicmamu 3 Pi3HUX eany3ell
Ol 3aXUCMy HABKOIUWHBO20 cepedosuwya ma 3a0e3nedents OOMPUMAHHS eKOLO2IUHUX
cmanoapmis.

Knwwuoei  cnosa: cneyianvui  3HauHA,  excnepm, — eKCHepmMu3d, — pPO3CAiOYGaHHA,
npasonopyuieHHsi NPomu 008KiLIs, eKOJO2IYHI 3I0YUHU, NPUPOOOOXOPOHHI OP2anizayii.

[IpoGiieMa OXOpOHH HABKOJUIIHLOTO CEpPEAOBUINA Oylia W 3aJHIIAETHCS OJIHIEID 3
HaMBaXTUBIMINX Ta HaMaKTyalbHIIINX HHUTaHb CydacHOCTi. EKoOJOriuHi NpaBONOpyIIEHHS
MAaIOTh BEJUKHHA PIBEHb CYCIUIBHOI HEOE3MEKU Ta 3arPOXKYIOTh (PYHKINIT )KUTTE€3a0€3CUCHHS,
SIK€ BHKOHYETBHCS JOBKIJUIAM, IO MPHU3BOJIUTH IO €KOJOTiYHUX KaracTpod. BukopucraHHs
CHEUIATPHIX 3HAHb 33Ul €(PEKTUBHOTO PO3CIiAYBAHHS HPABOMOPYIICHb IPOTH TOBKIJUISA,
BIIPOBaDKEHHS HOPMATHBHUX AaKTIB 1 MDKHApOJHUX yroa y mid chepi € KIFOYOBHMH
(hakTopamMu B Tpolleci po3B’SA3aHHS EKOJOTIYHUX NpoOJeM SK Ha JAepKaBHOMY, Tak 1 Ha
NI00ATBbHOMY MIXKHAPOJHOMY PIBHSX.

AHaJi3 ocTaHHIX JOCTiIKeHb i myomikauiii. [IpoOGneMaTrka BUKOPUCTAHHS CIEIIaTbBHUX
3HaHb y MPOLIEC PO3CIIAYBaHHS KPUMIHAIBHUX MIPABONOPYLIEHb MPOTH JOBKULIS IPUBEPTAE BCE
OUTBITY yBary BYCHHX 1 MPAKTHKIB. JIOIIJIBHO 3BEpHYTH yBary Ha Mpalli TaKHX BYCHHX, 5K
1O. II. Aunenin, B.IO. llleniteko, O. M. bannypka, B. I. 'aenko, B. K. Becenbchkuid,
B. I'. T'onuapenko, H. I. Kmumenko, C. O. Kamxkenko, B. A. Konecnuk, B. I1. Kopx Ta ixmmi.
ITonpy 3HAYHWE BHECOK 3a3HAYCHWX BHINE JOCHIJHHKIB, BBaXAEMO 3a HEOOXigHE
aKTyaJli3yBaTu NMPOOJEMHI acMeKTH, IO BUHMKAIOThH MijJ 4ac PO3CIiAyBaHHS KPUMiHAIBHUX
MPAaBONOPYIICHb IPOTH JOBKIJIJIS, B3SIBIIN 32 OCHOBY 3apyOiKHUI TOCBI/I.

MeTo10 CTATTI € BU3HAYEHHS ITOHATTS CIIEMIAILHNX 3HAHb T4 BCTAHOBJIEHHS 0COOIMBOCTEN
iX BUKOpPHCTaHHS 3apyODKHUMHM CIIEI[iajicTaMi Wil d9ac pO3CIiAyBaHHS KPUMIHAJIBHUX
MPaBOIMIOPYIIEHB MPOTH JOBKIJIIA.

[lin wac TiymaueHHS TMOHSTTS «CHElialbHI 3HAHHA» MOTPIOHO PO3YMITH, HIO BOHU
ABIISIIOTH COOOIO IIOCH, IO HE € 3arajbHOJOCTYINHHMM Ta 3arajbHOBIIOMHUM, a BUKJIIOUHO
oco0wu, 1m0 MaroTh IpodeciiiHy MiAroTOBKY W OCBIX y MEBHiH cdepi Ta BOIOIIIOTE HUMH.

IMix «cneuiansHumu 3HaHHSAIMKW» B. 10. IllemiTbko BU3HAYa€ CUCTEMY HAyKOBHX JAHHX
a00 HaBHYOK OO’€KTHBHOTO XapaKTepy, OTPHMaHUX Yy pe3ysbraTi BHIIOI mpodecidHol
MiTOTOBKK, HAYKOBOi JISUIBHOCTi, JIOCBily TpPakTHYHOI poOOTH, IO BiAMOBIAAOTH
cyuyacHomy piBHio [1, c. 11].

Ha nymxy B. I'. ToHuapeHko, y KpHUMiHaJbHOMY TIpOLIeCi CIeIialbHI 3HAHHS
XapakTepU3ylOThcsl K 3HAHHS I HAaBUYKM, OTpPHUMaHi B pe3ynbTaTi (axoBoi ocCBiTH abo
MPAaKTHYHOI JISUTBHOCTI B Oyab-sfiKid Tray3i HayKH, TEXHIKH, MHCTEITBa abo pemecia,
BUKOPHCTOBYBaHI BU3HAYCHUMH 3aKOHOM YYAaCHHMKAMH IIPOLIECY B MEKaxX HANAHUX KOXXHOMY 3
HUX TIOBHOB)XEHb TSI PO3B’sI3aHHSI 32 MIEBHOIO MPOIIEAYPOIO MTPOIECyalbHUX 3aBAaHb [2, ¢. 24].

Jlazeonuii A. M., [larancoka B. 1. Misxcnapoouuii 00c6io 6uKopucmanus
CneyianbHux 3HaHs nio 4ac po3Ccuioy8anHs NPAsoOnopyuieHb nPOmu O0GKIIL
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Tak, crieria)ibHi 3HAHHS MOKEMO BH3HAUUTH K npodeciiiHi 3HaHHs Ta BMIHHS y Tay3i
HAYKH{, TEXHIKH, MUCTEITBA, 0 HEOOXiTHI Ui pO3B’s3aHHS MUTaHb, SKi BHHUKAIOTH y XOJi
JIOCYJIOBOTO PO3CIiTyBaHHsS KPUMIHAIBHUX MPOBAKECHb Ta PO3MNIAAY iX MaTepialiB y CYIi.
Bukopucranus crenialbHUX 3HaHb Y KPUMIHAJIBHOMY NPOBA/KCHHI 3/1IHCHIOETHCS B Pi3HUX
(dopMax miJ Yac EKCIepTH3W, KOHCYJIbTAIlii, y4acTi CHemiajgicTa y CIIT4ux Ta I1HIIUX
nporecyanbHux Jisgx. CremiagicT 3a CBOEH CYTHICTIO € HE3ale)KHHM, He3alliKaBJICHUM
(axiBeM, SKHi BOJIOJIE€ CleUiaJbHUMHU 3HAHHSAMHU 1 HaBUYKAMH, 3aJy4eHHH A0 y4yacTi y
CHIITYUX Ta {HIINX MPOUECYANbHUX JisIX IS BUPILICHHS CHEIalbHUX 1 IpOOIEeMHHX IMUTaHb,
10 BHHUKAIOTH I 9ac PO3KPHUTTS Ta PO3CIIAYBaHHSI KPUMIHATHHUX HPaBOMOPYIIEHb. SIK
3a3Havae A. A. Tlatuk, «cmemiagicT» — Iie HMOCEPEeIHMK MK JpKepenoM iHdopMarii Ta
JI0Ka30M y Horo uynuctomy Burisiai [3, c. 134].

CycHisibCcTBO HE CTOITh HA MICII, SIK HACTIJOK, CY9acHi TEXHOJOTI] MOCTIHHO pO3BUBAIOTHCA,
pa3oM 3 UM BiI0YBAETHCS BIOCKOHAJICHHS CIIEIiaJIbHAX 3HAHb, SIKI BAKOPUCTOBYIOTHCS ITijl Yac
PO3CITiyBaHHS KPUMIHAIBHUX TPABOMOPYIICHb Y PI3HUX cdepax KUTTEMISIIBHOCTI. Sk yixke
3a3HAyYaNoCs, KpUMIHAIbHI MPaBONOPYIIEHHS NPOTH AOBKULIS € aKTyalbHOI MpoOIeMoro
MDKHApOJHOTO 3HavueHHs. CamMe TOMY BHBYEHHS 1HO3EMHOTO JOCBily BHUKOPHCTaHHS
CHeUiabHIX 3HAHb MiJ 9ac PO3CIiAyBaHHS TaKOTO BHIY MPaBOMOPYIIEHBb € aKTyalbHUM Ta
Ba)KJIMBHM YMHHUKOM JJISI PO3BUTKY HAIIOI ICPIKABH.

BapTto moroauTuck, Mo mpakTHYHO B KOXHIN CIIPaBi MO0 PO3CIiTyBaHHS KPHMiHAIBHUX
MPAaBONOPYIICHb HASBHUM € BUKOPHCTaHHSI CIICI[iaIbHUX 3HaHb, TOOTO 3aTy4atoThes (haxiBIli-
crneriaiicT abo CyJI0BO-MEIMYHI €KCIIEPTH, SKi BOJOMIFOTh NMEBHUM OOCATOM 3HaHb, IO
3HAYHO MOJIETIIYE POOOTY CIIJUUX Y PO3KPUTTI NMPABONOPYIICHb. AJPKE BHUKOPUCTAHHS
CTHeLiaIbHUX 3HaHb Mif uyac ()OPMyBAaHHS Ta BCTAHOBJIICHHS EJIEMCHTIB KPUMiHANTiCTHYHOL
XapaKTEPUCTHKH KPUMiHAIBHUX MPaBONOPYIIEHb NMPOTH NOBKIJUISA CIPHSE Mi3HAHHIO IOIi
KPUMiHAJIFHOTO TIPaBONOPYIIEHHS Ta Ail MPaBOMOPYIIHUKA, MA€ Pi3Hi opMHu i 0COOIHUBOCTI
peaizarii 3aJIeKHO BiJl CIIAYMX CUTYAIliil Ha PI3HUX eTanax pOo3CIIilyBaHHS.

[Ilo crocyeTbes crenialbHUX 3HAaHb y c(epi OXOPOHU AOBKIJUIA, TO BOHH OXOIUIIOIOTH
PO3YyMIHHSI €KOCHCTEM, BHMIB, fKi IepeOyBaroTh MiJ 3arpo30l0 BUMHpPaHHS, €()EeKTHUBHI
METOIM MOHITOPHHTY 3a0pyIHEHHS Ta BIUIMBY Ha Ipupoxy. Lli 3HaHHS € BaXIIMBHUMH IIiJ] 9ac
PO3CITiIyBaHHS MPABOMOPYIICHb, OCKUJIBKH JAIOTh 3MOTY 3pO3YMITH MACIITa0H 3aBIaHOTO
30UTKYy, BH3HAYUTH MpPABOMOPYIIHUKIB, a TaKOX PO3POOUTH CTPATETiI0 BiJHOBJICHHS
MPUPOJHHUX PECYPCiB Ta HABKOJIUIIHBOTO CEPEIOBHILA 3araioM.

LixaBuMm € 3apyOiXHMI TOCBIJ 3TydCHHS €KOJIOTIYHUX EKCIIEPTiB 334711 €()eKTHBHILIOTO
PO3CITiIyBaHHS KPUMiHAIBHHX MPABOMIOPYIIECHb MPOTH JTOBKIJLIIS.

Po3nouati BapTo 3 3araJpbHOTO aHaNli3y HOPMATHUBHOI 0a3W, siKka CIyTrye HiAIPYyHTIM
JSUTBHOCTI, CIIPSAMOBAHOT Ha 3axKCT AOBKULIAL. OpHiero 3 HaiiBaxxuBimux € KoHBeHIis mpo
010pi3HOMaHITHICTh, OCHOBHOIO 1JIC€I0 SKOT € MOJIOKEHHS TIPO Te, MO0 Jep,aBu 3000B’sA3aHi
BXKHBATH YCIX MOMJIMBHX 3aXOMIB JJIS 30epeKCHHS PI3HOMAHITHOCTI JKUTTS Ha 3eMmii.
[IpaBoOXOpPOHIII MOXYTh BHKOPHUCTOBYBAaTH I[i KOHBEHINI SIK OCHOBY Ul PO3CIiTyBaHHS
MOPYIIEHb MPOTH JOBKIIISA Ta 610pi3HOMAHITTA.

CrieriaJicTd Ta €KCIEpTH B CKOJOTIYHUX CIPaBax MAalOTh BEJIHMKE 3HAYCHHS LIS
3a0e3MeUCHHsT MOTPUMAaHHS 3aKOHOJABCTBA MIOAO0 OXOPOHM NPUPOTM Ta JOBKULISA i
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BUSIBIICHHS W NPUIMHEHHS IMOPYIICHB, SKi MOXYTh HETAaTHBHO BIUIMHYTH Ha HAaBKOJHIITHE
cepemoBHIe, iX pobOTa € HEOOXITHOI I 3a0Ee3MEUCHHS BINMOBITATBHOCTI 32 3JIOYHHU
IPOTHU JOBKULIA Ta 30€peKeHHS IPUPOIH ISt MalOyTHIX MOKOJIiHb.

Jo mpukiany, MikHapoJIHe areHTCTBO 3 aTOMHOI €Heprii BiJlirpae IEHTpalbHY pOJb Y
CTaHOBJICHHI MDKHApOJHUX CTaHAAPTIB BHUKOPHCTaHHS AaTOMHOI €HEeprii, MpPOBOIIYH
JOCIIJDKEHHS TIIO0AFHUX TpoOJIeM 1 IparHydw 3po3yMITH, SK aTOMHA CHEPreTHKa MOXKe
JOIOMOTTH BUpIMIMTH 1i npobnemu [4, c. 552]. Came Tomy pobota MAT'ATE y BupimenHi
HachuiakiB aBapii Ha YopHoOmincbkiii AEC € sCKpaBHUM TNPHKIAJOM BHKOPHCTaHHS
CHeIiaIbHUX 3HAHb ITiJ1 YaC BUBYCHHS MPUYHH 1 HACIIIKIB aBapii, OIIHIOBAHHS PU3HKIB JUIS
3I0pOB’Sl MIOAEH Ta HABKOJHIIHBOTO CEPEIOBHUINA, a TAKOX PO3POOIICHHS CTpaTerii s
3MEHIIICHHS PiBHS PU3KKIB Ta HETATHBHOTO BIUIMBY Ha JOBKIJLIS.

[Ile omniero cdeporo, jae crelianbHI 3HAHHS MarOTh BEJIHMKE 3HA4YeHHs, € OopoThda 3
HE3aKOHHOIO TOPTIBICI0 BHJAMH, IO MepeOyBarOTh IiJ] 3arpo30K0 BHMHUpPaHHA. Taki
MIKHApOJHI oprasizaiii, sk [HTepnon i MiXKHapOJHUIA COI03 OXOPOHHU MPUPOJH, CIIJIBHO 3
MIPaBOOXOPOHHUMH OpraHaMH BUKOPHCTOBYIOThH CIEIialibHI 3HAHHS €KOJOTiB 1 0i0JIOTIB IS
CIIIBHOTO BUSIBICHHS, PO3CIJIIAYBaHHS 1 NMPHIWHEHHS TOPTIiBII T4 HE3aKOHHOTO IMOJIOBAHHS
Ha BUJIH, 110 ITepeOyBarOTh i 3arpo30io.

IHTepnon 3aiiMaeThCsl Mi>XKHAPOIHUM CIIBPOOITHUIITBOM Y chepi MPaBOMOPSIIKY 1 MICTUTh
HiAPO3/IiN, SIKUH crHeniani3yeTbess Ha OOpoThOi 3 €KOJIOTiYHUMHM 37104nHamu. HamioHanbHa
poboda rpyma 3 eKoJoriuyHOi Oe3meKkH mpu IHTepnomi rae 3MOTYyIpaBOOXOPOHHHM OpraHam
CTOSTH TIOPYY 13 HAYKOBUMH €KCIIEpTaMH, YHi 3HAHHS Ta JOCTYI JIO PECYPCiB € Oe3IIHHUMH B
00pOTHO1 3 EKOJIOTIYHUMH 3JI0YUHLAMH [5].

VY GaraTeox KpaiHax iCHYIOTH CIeLiali30BaHi CIy»OW, Taki sIK €KOJIOTIYHA TOJIMif, [Ki
CIELiaNi3yIOThCS HA PO3CHIAYBaHHI EKOJOTIYHMX TpaBonopymeHs. Lli cmyxOm HamineHi
CHCIiaIbHUMH TIOBHOBR)XCHHSMHU 1 3HAHHSMH IOJI0 €KOJIOTIYHHX TMUTaHb. BOHM MOXYTh
MIPOBOJUTH PO3CITIIyBaHHS, 30UpaTH JIOKa3y 1 CIIBIPAIIOBATH 3 IHIIMMHU BiJIOMCTBAMH JUIS
3a0e3MevyeHHs JoAep)KaHHs 3aKOHY B cepi TOBKIIIIS.

Y Cnonyuenux llltaTax AMepuku po3ClIiAyBaHHS IPaBONOPYIIEHb NMPOTH JOBKULISL €
CKJIAJJHAM TIPOIIECOM, SIKHM OXOIUTIOE CIIBIIPAIll0 Pi3HUX AarceHTCTB Ta CIIEIiaTi30BaHMX
excrieptiB. Hampukian, y Oarathox mrTarax CIIIA icHYHOTH cremiani3oBaHi €KOJIOTIYHI
NoJIechbKi areHTcTBa, AK-0T KanidopHilickka exosoriuna nodiinis ado JlyiziaHcbka BOAHO-
€KOJIOTIYHA TOJIIis, 110 MarTh MOBHOBAXGHHS PO3CIiAyBaTH TMOPYIICHHS, IOB’s3aHi 3
JICHHUIITBOM, PHOAIIECTBOM Ta 1HIIOKO JiSUTBHICTIO, IO CTOCYETHCS TOBKLLIA [6].

Exosoriuni mpaBonopymierHss B CIIIA posrnsgaroTbes Ha PIi3HUX PIBHAX — BiX
(enepanbHOrO O IITAaTHOTO Ta MICIEBOTO, MO0 3a0E3MEYUTH MaKCHMAIbHO €(EeKTUBHY
OXOpOHY JTOBKIJIIS.

®denepanbHUM areHTCTBOM, IO BiAmoBinae 3a 3axuct noBkiuist y CIHIA, € AreHTcTBO 3
OXOPOHH HaBKOJIMIIHBOTO CEPENOBHUINA, IO Mae€ MPOTPaMH Ta CITy)KOW IS PO3CIiTyBaHHS
3a0pyAHEHb NOBITPS, BOAM, IPYHTY Ta IHIIUX aCHEKTIB OXOPOHH JOBKULIA [7].

Ha mraTtHOMY i MiclieBOMy piBHSIX (DYHKI[IOHYIOTh JEMapTaMEHTH, SIKi BiAMOBINAIOTh 3a
OXOpOHY TMPHPOJU Ta pUOAIbCTBA i YIIOBHOBAaXKEHI PO3CIiyBaTH MOPYIICHHS, IOB’s3aHi 3
MIPUPOAHO-3aNIOBITHAMH TEPUTOPISIMUA JUKHUX TBAPHUH Ta MPHPOJHAMH PECYpCaMH, i MPUBATHI
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KOHCYJbTalIWHI (PipMHU, SKIi MOXYTh OyTH HaWHATI KOMMAHIIMH a00 TPOMAJSTHAMH IS
MIPOBEICHHS OIIHIOBAHHS BIUIMBY HA NOBKULIL Ta HAaJaHHS EKCIEPTHHX TYMOK y CYIOBHUX
CIpaBax.

AMEpHUKaHCHKHI JIOCBiJT BUKOPWUCTAHHS CHEIIallbHUX 3HaHb IiJ Yac pPO3CIHiTyBaHHS
[IPaBOIIOPYLICHb TPOTH AOBKUUIA € TMPHKIAIOM Ba)KIMBOTO 1 KOMIUIEKCHOTO MiAXOAY IO
OXOPOHH TIPHPOJH Ta ITOTPUMAHHS eKoJoridHuX 3akoHiB. Ha mpuxmaxi CIIA 6aunmo, mo
CIEIiaTi30BaHl 3HAHHA W ekcmepTusa y cdepi OXOpOHM NPHUPOAM Ta AOBKULIA BiIirparoTh
BKIIMBY POJIb Y 3a0€3MCUCHHI TOTPIMAHHS CKONOTIYHUX CTAHAAPTIB Ta BUSBIICHHI ITOPYIICHb.
Takwii TAXiA CHpuse TOKPANICHHIO CTaHy JJOBKULIS i 3a0e3ledye BiIOBIANIBHICTE 3a
3JI0YMHU MIPOTH HPUPOTH.

Iepeiinemo nmo iHImIOI KpaiHW, TaK, HANpPUKIAJ, MiSUIBHICTh CHEIHaliCTIB MiA dYac
pO3CIiIyBaHHSI TPABOIOPYIIEHh NPOTH JOBKULIA y Benukiii Bputanii cnpsimoBana Ha
3a0e3MeYeHHs] OXOPOHHU MPHUPOJIV Ta JOTPUMAHHS BiAMOBITHHUX 3aKoHiB. [Tomiyk 1 30ip JOKa3iB €
KIIFOYOBUM €TaIloM Y PO3CIIiTyBaHHI CKOJIOTIYHUX TPaBoNopyieHs. Crieniamict 30paloTh Ta
aHaJi3yIoTh 1H(QOpPMAII0 MPO MOXKIUBI MOPYIIEHHS 3aKOHOJIABCTBA, OXOIUTIOIOYM JaHi 3
BUOIPOK HOBITPsI, BOAM, IPYHTY, CTATUCTUKY 3a0pyTHEHHS Ta iHITYy BiANOBiAHY iH(OpMAIIiio.

[IpupomooxopoHHa areHiliss B AHIIT ()YHKIIIOHYE 3 METOIO 3aXHCTy BOJIHHX PECypCiB,
MOBITPsL Ta IPyHTIB. BOHA BIAmNOBigae 3a pO3CHiTyBaHHSA ¥ TEpeCciiTyBaHHS EKOJOTIYHHUX
IPaBONOPYIIEHB, OXOILTIOIOUH 3a0pyIHEHHS BOJOIM, HE3aKOHHY 3a0y0BY Ha Oeperax pik Ta
IHIII eKOJOTiYHI NOpyIIeHHSA. J[iSUTBHICTP EKOJOTIYHHMX CHEHiamiCTiB CIOpsSMOBaHa Ha
3a0e3MeYeHHs TOro, 00 MPaBOMOPYIICHHS y cepi JOBKULIS HE 3aIHINAINCT HEIOMIYEHUMH
Ta O€3KapHUMH, a, HABIAKH, NPUBOAMIM JO AKTHBHOTO BIIPOBA/DKEHHS 3aXOMIB JUIS
30epekeHHsI Ta 0XOpOoHU npupoau [8, c. 250].

CyTHICTD IiSUTBHOCTI €KCTepTa Ta CHELiasiCTa IMiJ 9ac PO3CHigyBaHHS 3JI0YMHIB IPOTH
JOBKUJUIS TIOJISITa€ B HAJaHHI TEXHIYHUX, HAYKOBUX Ta MPOo(ecifHMX 3HaHb IS PO3KPUTTS,
JIOKYMEHTYBaHHS 1 pO3yMIHHS €KOJIOTIYHUX IMOpYIIeHb. BOHH BiMIirpaloTh KJIIOYOBY POJb y
30MpaHHl [0Ka3iB, BUSABJIECHHI MOPYILIEHb, BCTAHOBJIEHHI BIAMOBIAANBbHUX OCI0 1 CIIPHUSIOTH
CYJIOBUM IIpOIIeCaM.

VY HimewuuHi, ik i B 0aratbox IHIMX KpaiHax, CIiA4i 3aMydaroTh CHELIialiCTIB y cdepi
OXOpPOHH JOBKIULIS, SKI BOJOJIIIOThH CIENiaTbHAMU 3HAHHSAMH Ta METOJAAMHU PO3CIiTyBaHHS
MPaBONOPYLIEHb MPOTH AOBKULIA. HiMenbkuil AOCBiA y LBOMY IUIaHI BiJOMHUH CBOEIO
CHCTEeMHICTIO Ta edekTuBHicTIO. Tak, Hampukigan, y HimeuunHi BUKOPHCTOBYIOTHCS
€KOJIOT1YHI eKCTIePTH3H sl BU3HAUCHHS BIUTUBY IisUTBHOCTI HA HOBKULIA. ExcniepTn B ramysi
OioJiorii, XiMmii, TeoJIOTIi Ta IHIIMX HAyK MPOBOISTH JNOCTIDKESHHS Ta aHATI3H BOJH, IPYHTY,
MOBITPS Ta 1HIIKX NPOO 17151 BCTAHOBJIEHHS MOXKJIMBUX €KOJIOTTYHUX LIKIUIMBOCTEH 1 JKepe
3a0pynHeHHs. Cy4yacHi TEXHOJIOT], SIK-OT APOHHU Ta CYMYTHHMKOBA 3MOMKa, JONOMAralThb y
MOHITOPHHTY JOBKUIIS Ta BHSBICHHI MOpyIIeHb. Lli mIXoan i METOIM CHITBHO CIPHSAIOTH
BUSBIICHHIO Ta pO3CIIAYBAaHHIO MPaBOMOPYIICHb TNPOTH JOBKLULIA B HiMeuuwHi,
3abe3neuyoun e()eKTUBHHI KOHTPOJIb i 3aXUCT HABKOJIHMIIHBOTO CEPEeIOBHUIIA.

Exonoriuni opranu, sik-or depepansbHe AarcHTCTBO 3 OXOPOHM HABKOJIMIIHBOTO
cepenopumia (UBA), criBnpallfoloTh 3 TOJIIIEI Ta 1HIIUMH NMPAaBOOXOPOHHUMH OpTaHAMH
IUTSL pO3CIIiTyBaHHS MOPYIIEHb €KOJIOTIYHOTO 3aKOHOIaBCTBA [9].
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Sk 1 B momepenHix KpaiHax, B [Taiii TakoK po3MOBCIOJKCHE 3aJTyYSHHS BY3bKOTaTy3eBHX
CIEUIANICTIB, SKi 37aTHI IPOBOIUTH CHCTEMHUI MOHITOPHHT HAaBKOJHIITHHOTO CEPEAOBHIIA TA
JOTPUMAHHS €KOJIOTIYHUX HOPM 1 CTaHJApTiB, a TaKOX 30MpaTH Ta MPOBOAUTH aHANI3 AaHUX 1
JIOKa3iB, 10 CTOCYIOThCS TIOPYIICHb B OXOPOHI JOBKULISA, 1 IepeaBaTy iX opraHaM CIiJICTBa.
[ommpenoro € cmiBopams 3 TPOMAICHKICTIO 1 MICIEBHMH OpraHaMU JJisl CILUIBHOTO
PO3CIiTyBaHHS 1 BUPILIEHHS €KOJIOTIUHUX MPOOJIEM, a BXXE Ha OCHOBI Pe3yNIbTaTiB PO3CIIiTyBaHHS
CHEIaNliCTH  MOXYTh PO3pOONATH PEKOMEHJAIii I0J0 BiJHOBJICHHS MPHPOJHOTO
cepenosumia [10].

O0’eqHyIOUM HAYKOBI 3HaHHS H TEXHIYHY €KCIIEPTU3Y, EKOJOTiuHi cremiamictu B ITamii
BAXJIMBI JJIs 30epeKeHHs IPUPOIH Ta 3a0e3NedeHHs JOTPHUMAHHS 3aKOHIB IOJI0 OXOPOHHU
JIOBKUIIS Y KpaiHi, aJpKe BiIrparoTh KIIFOYOBY POJIb Y 3a0€3MeUeHHI €KOJIOTIYHOI CTIMKOCTI Ta
BiJIIOBITAJILHOCTI 32 3JI0YMHHU MPOTH JOBKIJIISL.

BucnoBok. IlizcymoByouM BUKIQJEeHE BUILNE, MOXHA CTBEP/KYBaTH, IO OJHUM 3
OCHOBHHX 3aBJIaHb KPUMIHAJBHOTO MPOBA/DKEHHsI € 3a0e3MeYeHHs MIBUIKOTO, TIOBHOTO Ta
HEYIMEePEeIKEHOTO PO3CIiJyBaHHS KPHUMIHAIBHUX MPaBONOPYIIeHb. PeamizyBaTu Horo
HEMOXUINBO 0€3 3aCTOCYBaHHS NIEBHUX 3HAHb, YMiHb, HABHYOK 1 KOMIIETEHTHOCTEH, 3100y THX
i 9ac npogeciiHoi miArOTOBKHU Ta MPAKTUYIHOI AiSUTFHOCTI 32 PI3HUMH TaIy3sIMH 3HaHb.

HaykoBo-TexHiUHUIT TIporpec SK pYyIIiiHA CHIa COIIATbHO-€KOHOMIYHOTO PO3BHUTKY
3YMOBITIOE€ 3MIiHH B CYCIIJIbHHUX BIJHOCHHAX, 30KpeMa THX, IO TOB’s3aHi 3 peaizalli€ero
rapaHTOBAaHOTO JEP)KaBOIO MpaBa Oe3ledHe AJs KUTTA 1 3A0poB’s noBKiwIsA. Exonoriyni
3710YMHN Oe3M0cepeTHRO BIUIMBAIOTH Ha 3MiHY KJIIMAaTy, 3aBAAIOTh IIKOIH 3ac00aM iCHyBaHHS
MUIBHOHIB JIFO[CH, MNPU3BOMATH JO BHUMYIIEHOI Mirpamii Ta MOXYTh CIPOBOKYBAaTH
HOUIMPEHHS BipyCiB.

3acTocyBaHHA CIIEiaTbHUX 3HAHP ITiJ] Yac PO3CHiAyBaHHS KPUMiHAJIBHUX MIPAaBOMOPYIICHb
NPOTH JIOBKIJUIA chpuse 30WUpaHHIO, JOCHIJDKCHHIO, BHUKOPHUCTAaHHIO JIOKAa30BOi Ta
OpieHTYBaNBHOI iH(pOpMANii Ui PO3KPUTTS, PO3CIIIYBAaHHS Ta 3alO0IraHHS KPHUMiHAJIBHUX
MPaBOMOPYIIEHb, a TAKOX PO3POOJIEHHS OpraHi3alifHUX, TAKTHYHHX, TEXHIYHUX METO/IIB,
3aco0iB, MPUHAOMIB TS POOOTH 3 KPUMIHATICTHYHO 3HAYYIIOK 1H(QOpMAIIIETO.

MiXHapOgHUI JOCBiJA BUKOPUCTAHHS CHEI[lAIbHUX 3HaHb IIiJ] 4Yac PO3CIiyBaHHS
NPaBOMOPYIIEHh IPOTH MOBKULIS JEMOHCTPYE BaXIIMBICTh CIIBIpAlli MK HAayKOBLSIMH,
€KOJIOTaMH Ta MPaBOOXOPOHHUMH opraHaMu. CrieliajlizoBaHi 3HaHHS JONIOMararoTh e()eKTHBHO
BUSBJIATH, PO3CITIAYBATH Ta PUIIHHATH MOPYIICHHS €KOJIOTTYHHUX 3aKOHIB, a TAKOXK PO3POOIIATH
CTparterii Uil BITHOBIICHHS IPUPOJHUX PECypCiB i 30€pekeHHsT HABKOIHMITHHOTO CEPEIOBHIIA
JUTS MAWOYTHIX TTOKOJTiHb.
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A. M. Lazebnyi, B. 1. Palanska. INTERNATIONAL EXPERIENCE IN THE USE
OF SPECIAL KNOWLEDGE IN THE INVESTIGATION OF OFFENSES AGAINST
THE ENVIRONMENT

This scientific article defines the concept of "special knowledge" and its importance in the
investigation of criminal offenses. The international experience of the use of special
knowledge in law enforcement agencies in the investigation of crimes against the environment
and their influence on the fight against environmental crimes in such foreign countries as the
United States of America, Great Britain, Germany, and Italy are considered, and the
peculiarities of such use are established.

1t has been established that special knowledge is professional knowledge and skills in the
field of science, technology, and art, which are necessary for solving issues that arise during
the pre-trial investigation of criminal proceedings and consideration of their materials in
court. They include a deep understanding of the methods and techniques used in the
investigation of criminal offences, as well as expertise in various fields that can be applied to
the collection, analysis and interpretation of evidence.

The main areas of activity of foreign specialists and experts in their involvement in the
disclosure of criminal offenses against the environment are outlined. First of all, the
importance of applying the regulatory framework and complying with international
standards, stimulating the functioning of environmental departments, services, environmental
protection agencies and environmental police, as well as the use of special knowledge in
conducting environmental examinations and environmental monitoring is determined.

The need to involve specialists and use their knowledge to effectively identify and
investigate violations of environmental laws, bring the guilty to justice, and develop a
strategy for restoring natural resources and preserving the natural fund is justified.

The importance of borrowing the international experience of using special knowledge in
the investigation of crimes against the environment for our country has been noted, because
the importance of cooperation between countries and specialists from various fields to protect
the environment and ensure compliance with environmental standards has been proven.

Key words: special knowledge, expert, expertise, investigation, crimes against the
environment, environmental crimes, environmental protection organizations.
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OCOBJIMBOCTI JOCYJI0OBOI'O
PO3CJIIYBAHHSI KPUMIHAJILHUX
MPABOIIOPYLIEHD, TOB’SI3BAHUX
3 TOPTIBJIEIO JIIOJALMM

Y ecmammi Odocnioxcytomovca ocobausocmi 00cy008020 pO3CiOY8AHHSA KPUMIHATOHUX
NPAasonopyuiens, No8 a3aHux 3 mopeieiero 1o0bMil, 8 MeopemudHil ma npakmuyHit RIOWUHI.
Ob6rpynmogano axkmyanvhicms O00CHIONCY8AHOI meMU 3 MOYKU 30pY 3HAYHO2O 30iNbULEeHHS.
BUNAOKI6 GUUHEHHS KDUMIHAIbHUX NPAGONOPYWIEHb, HNO8 S3AHUX 3 MOp2ienelo H00bMU.
Ilpoananizosarno uunHe KpUMiHAIbHe NPOYeCyanbHe 3aKOHOOABCMBO YKpaiu, Wo CmMoCyemuCsl
00¢y008020 PO3CHIOYBAHHA MAKUX KDUMIHATLHUX NPABONOPYUIEHD.

30iticneno  ananiz noOuaMK06020 emany KpUMIHAIbHO20 NPOBAOJNCeHHs Nid uac
PO3CAIOYBAHHS KDUMIHATBHUX NPABONOPYWEHb, NO8 A3AHUX 3 MOP2IIGIel0 T00bMU, SIK Nepuioi
cmaodii 00cy008020 po3cnioysanHa. Bcmanosieno, wo HAbibu XapakmepHow pucoi noYamky
KPUMIHAILHO20 TNPOBAOJICEHHA 3d  (DaKmom mopeigni no0bMu € NpOOReMHO-CUNY AYiiHULL
Xapakmep, 3YMOGNEHUL JAMEHMHICINI0 OAHO20 KPUMIHATbHO20 npasonopyuients. OKpecieHo
ocobaugicms  00Cy0068020 pPO3CHIOYBAHH KDPUMIHAILHUX NPABONOPYULEHb, NOG S3AHUX 3
mopzignero n00bMu, KA NONAAE 8 MOMY, WO HA MOMEHm HeceHHs gioomocmeli 0o €PJ[P
CKIA0 MAKo20 KPUMIHAILHO20 NPAGONOPYUIEHHS, AK MOp2iens aodbMuy, Modice Oymu
HEeOOHO3HAYHO BUSHAHULL I MOMY MOdice Oymu po3nodame po3Cciioy8ants IHUUX KPUMIHATbHUX
npasonopyuiens, ki Modcymo Oymu nos’sizami 3 mopeisneio nodemu. Ilpoananizoeano ciioui
(po3uiyxosi) Oii ma meanacki caioui (po3utykosi) Oii, AKi Hauuacmiwe nPoeoOAMbCs nio yac
00¢y008020 PO3CAIOYBAHHS KPUMIHATLHUX NPABONOPYULIEHD, NO8 SA3AHUX 3 MOP2iGNer0 TH00bMU.
Lo nepwioi epynu 6yno euokpemuaeno: 3ampumanHs i Oonumu niO03PIOBAHUX, OORUMU
nomepninux, oonumu ceioKie, nped sigienHs: Oisl 6NI3HAHHS NIO03PIOBANHUX, OOULYKU, 027510
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micysi nodii. Koncmamosano, wjo ocHOBHUMU HE2AACHUMU CHIOYUMU (DO3ULYKOBUMIU) OIMU,
AKI 8AJICAUG] NIO 4aAC PO3CHIOY8AHMST MAKUX KPUMIHATbHUX NpABONopyulelsb, € ayoio-,
8I0€0KOHMPONL 0cOobU Mma cnocmepedicents 3a 0coboio, piuuio abo micyem. Kpim moeo, 6
cmammi npoaHAni308aHo eKCRepmusU, AKi NPOGOOAMbCA Ni0 Yac PO3CHIOY8aAHHA MAKOI 2pynu
KpuminanoHi npagonopyuienus. 3okpema, Haubinbul 3ampeby8aHuMu 88ANCAEMO CYO08O-
MeOuuny, cy0o80-nCUXOI0CTUHY MA CYO0BO-NCUXIAMPUYHY eKCNepmu3U.

Kntouosi cnoea: mopeiens nodvmu, 00cy0ose po3ciioyganwus, cuiodi (po3uiykosi) Oii,
He2nacHi cioui (po3ulykogi) Oii, cneyianbHi 3HAHHA, KPUMIHATbHE NPOBAONCEHHSL.

IMocTanoBka npodaemu. BiamosigHo no cr. 3 KoHctuTyuii Ykpainu «1oauHa, 11 5KUTTS
1 3M0pOB’sl, YECTh 1 TiJJHICTh, HEJOTOPKAHHICTH 1 O€3IeKa BU3HAIOTHCS B YKpaiHi HalBUIOKO
comianpHOIO IiHHICTIO» [1]. Ockinpku peanizamis HopM KoHcTuTylii YKpaiHH € OCHOBHOIO
METOIO JIEPXKaBHOI TIOJITHKH, TO MOXXKHA CTBEPUKYBATH, IO SK JIIOAWHA 3arajJioM, TaK i
OKpEeMO BKa3aHi BHIIE KaTeropii MiJsTaloTh HepPIIOYEPrOBOMY Ta MIPIOPUTETHOMY 3aXHCTY 3
00Ky Jep>kaBU B MeXax MOJITHKM HalioHanbHOi Oesmexku. OnHAK Hapasi MPOJOBXKYIOTh
BiZOyBaTHCs MOCSATAHHS Ha 37J0POB’SI Ta XUTTS JTIOJUHM B Pi3HUX (OPMaAX, OJHIEIO 3 SIKHUX €
TOPTIBJIS JTFOIbMHU.

Bapto 3a3HaunTH, MO Jy’Ke BEIUKAX MACIITA0iB TOPTIBIIA JIIOABMH JOCSTIAa HATPHUKIHII
XX — na novyatky XXI ctomitts. 3i cBOoro 60Ky Tak caMo B YKpaiHi TOPTiBIIs JIOJbMHU IOYaIa
MacoBo ¢ikcyBaTHcs 3 mouaTky 90-x pokiB XX CTOMITTS.

CpOoTo/1HI KpUMIHAIIBLHI MPABOMIOPYIIIEHHSI, OB’ 3aHi 3 TOPTIBJICIO JIOJBMH, € TPOOIEMOIO
r7100aJIbHOTO PiBHA, SIKa CTAHOBUTH CEpHO3HY 3arpo3y MpaBaM JIOJUHU Ta i T1IHOCTI, KpiM
TOr0, COPUYMHIOYM B PI3HUH cmoci0 iHINI 3HAa4YHI MOpajbHi, COLiadbHI Ta E€KOHOMiYHi
mkoau. CHTyallito 3 KUIBKICHUMHU TTOKa3HUKaMHU IMPOSIBIB TOPTIBJIl JIFOJABMU 3MIiHHIIO
MOBHOMACIITa0HE BTOPTHEHHS pocii. BoHO 3Mycmimo 0aratbox yKpaiHI[iB IMOKHHYTH CBOI
JIOMIBKM Ta TMepeixaTh B IHINI perioHn YkpaiHu a0o 3a KOpAOH, IO Ojpa3y 3HAYHO
HiIBUIINIO PU3UK CTAaTH JKEPTBAMU TAKOTO KPUMIHAIBHOIO MPABONOPYILIEHHS. 3 OrIsAy Ha
I[e KJIIOUYOBUM acleKTOM OOpOTHOM 3 KPUMiHAJBHMMH IPABONOPYIICHHSMH, OB’ SI3aHUMHU 3
TOPTIBJIEIO JIIOJBMH, € TEPII 32 BCe iX epeKTUBHE JOCYAOBE PO3CTIAyBaHHA. A TOMy Ma€ OyTH
3BepHEHa 0COOJMBA yBara Ha 0COOJIMBOCTI JOCYJIOBOTO PO3CIiAyBaHHS TaKUX KPUMiHATBHHUX
IpaBONOPYLIEHh B yYMOBAaX CbOrojeHHsA. OTxke, 3BaXKalOUd Ha BHKIAJCHE BHUINE, MOXHA
KOHCTaTyBaTH, 110 00paHa TeMa Ma€ BaroMe TEOPETUKO-IIPAKTUYHE Ta MPUKIIAJHE 3HAUCHHS.

AHaJi3 ocTaHHIX JocaimkeHb i myOaikamiii. Okpemi aceKTH J0CYZOBOIO PO3CIiTyBaHHS
KPUMiHAJIBHUX TIPaBOTIOPYIICHD, TIOB’SI3aHUX 3 TOPTIBICIO JIIOJBMH, TOPYIICHI B MpaIsX
10. II. Anenina, 1. I. T'anbonoi, II. B. T'opbauenko, O. M. Hydentok, O. B. 3axaposoi,
H. O. Kopinnoro, K. C. Kpasuenko, B. B. Jlucenka, A. M. Opneana, O. M. Ckps0OiHa,
T. 1. Co3zancekoro, B. B. Typoka, I1. B. [lumb6ana ta inmrx. KpiM Toro, o3HadeHiii Temi
MPHUCBATWIIA CBOI JTOCTIDKEHHsI Taki 3apyOikHi BueHi, sk A. T. Tammmaxep, X. 1. Knoycos,
T. K. Jloran, [. A. ®aiinrona, A. @appenn Ta 6arato iHIIHX.

Tak, O. M. Ckpsbin y cBoiii poOOTI pPO3MISHYB OCOOIMBOCTI PpO3CIiLyBaHHS
KpUMIHAIBHUX TPaBOTIOPYIICHb y chepi TOPriBii JOABMH, JIe HABIB PYIIIHHI CHIIH Ta METY
BUMHCHHS TaKUX KPUMIHAIGHUX NPABOMOPYIICHb, a TAKOX IIEBHI AacMeKTH, SKi MalOTh

Jlyeina H. A., I'onyoscvka JI. B. Ocobausocmi 00Ccy008020 po3ciioy8anis
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BaXXJIMBE 3HAYCHHS JJIS IMIJBHINEHHS e()EeKTUBHOCTI iX posciimyBanHs [2, ¢. 134]. 3i cBoro
6oky K. C. KpaByeHKO q0oCiianima 0cOOMBOCTI TAKTUKY MPOBEACHHS OTJISAY MICIS TOIT i
Yyac JOCYJ0BOTO PO3CIiAyBaHHS KpPUMiHAJIbHHUX MPABOMOPYIIEHB, MOB’S3aHUX 3 TOPTiBIEIO
TOABMH, JIe TAaKOK BH3HAUWJIA OCHOBHI BHJHW JIOKa3iB, AKI MOXKYTh OyTH BHUSBJICHI HiJ 4Yac
#oro poBeneHHs [3, c. 100].

OnHax monepenHi JOCTiPKEHHS B Tay3i pO3CIiIyBaHHI KPUMIHAIBHUX MPABOIIOPYIICHb,
MOB’A3aHUX 3 TOPTiBJICIO JIIOJbMH, HE OXOIUIIOIOTH YCiX AacIeKTiB pO3CIigyBaHHS LBOTO
3JI0YMHY, 30KpeMa MPOIECyaJbHUX Ta KPUMiHATICTUYHHX ocobmuBocTeil. KpiMm Toro, 3MiHN
JI0 KPUMIHAJIBHOTO MPOIECyaTbHOTO 3aKOHOIABCTBA YKpAiHH BUMAraroTh HOBUX JOCIiIKCHb.
ToMy akTyalbHUM € TIOAaNbIIe HAYKOBE MOCITIDKECHHS IIi€] TeMH, SKe Ta€ MOXKIIHBICTD Kpalle
3p0o3yMiTH 11 Ta MiABUIINUTH €(heKTUBHICTD PO3CIIiAyBaHHS (AKTIB TOPTiBIIi JIOJbMH.

IMocTanoBka 3aBaaHHs. MeTa cTaTTi MOJATa€ B TOMY, MI00 HAa OCHOBI KOMILJICKCHOTO
OTIpaIfoBaHHs KPUMIHALHOTO MPOIECYATBHOTO 3aKOHOIAaBCTBA YKpaiHH, MPaBO3aCTOCOBHOL
MPAaKTUKA Ta HAYKOBHX Ipalb MOCHIJUTH OCOOJHMBOCTI JIOCYIOBOTO PO3CIiTyBaHHS
KPUMIHAIBHUX TPaBOMOPYILEHB, MOB’sI3aHUX 3 TOPTiBJICH JIOABMH, 110 Oyne 3po0iieHo 3a
JIOTIOMOTOI0  aHAJIi3yBaHHS IIEBHUX ACIEKTIB BiJKPUTTA KPUMIHAIBHOIO IPOBAHKECHHS,
MPOBEJCHHA CIHiMUuX (PO3IIYKOBMX) Jil, HETMIACHUX CHiTuux (pO3NIYKOBHMX) i Ta
BUKOPHCTAHHS CICHIANFHUX 3HAHP ITiJ] Yac PO3CIiTyBaHHSI KPUMIHAJbHUAX MPABOIOPYIICHB,
OB’ A3aHUX 3 TOPTiBJICIO JTIOJAbMHU.

BukJag ocHoBHOTo MaTepiaiy. BHeceHHs BimoMocTel 10 €IUHOTO PeeECTpy NOCYAOBUX
pO3CITiIyBaHb — II€ TOYaTKOBA CTadis BChOTO KPHMIHAJIBHOTO MpOIECY, a HE JIUIIE HOTO
JIOCYI0BOi YaCTUHH.

OCKiJIbKM TIOYATOK KPUMIHAJILHOTO TPOBAHKEHHS € TEepUIMM €TaroM JI0CYA0BOTO
pO3CIiIyBaHHS, TO BapTO 3ayBaXKUTH, IO PHUCOI0, KA HAWOUIBIIE XapaKTepU3yeE MOYATOK
KPUMIHAJIBHUX TPOBAKEHb 32 (haKTaMH KPUMIHAIBHUX IPAaBOMOPYIICHb, TOB’SA3aHUX 3
TOPTIBJICIO JIFOJABMH, € TIPOOJIEMHO-CUTYAIlIHHUIN XapaKTep, SKHi 3yMOBJICHUN THM, 110 TaKUI
BUJ 3J0YMHHOI MisJIHOCTI HOCUTh IepeBaXHO JaTeHTHUH xapakrtep. Tak, Iie Moxe
CIPUYUHIOBATH Opak iH(opMarii, sKuil HEraTUBHO BIIMBA€ HA TOYATOK KPHUMiHAJIBHOTO
MPOBAKEHHS Ta BCE MOIaNIbIIEe JIOCY0BE PO3CIIiTyBaHHSI.

[TouaTkoBHI eTan KPUMIHAIBHOTO MPOBAHKCHHS il Yac PO3CIiAyBaHHS KPUMiHAJIBHHUX
MPaBONOPYLIEHb, IMOB’SA3aHUX 3 TOPTIBJICI0 JIIOJBMH, 3IIMCHIOETHCS BIAMOBIZHO [0
KpuminansHoro mporecyanbHoro kopekcy Ykpainu (mami — KIIK Ykpainum). Kpim Toro,
JiesiKi TIOYaTKOBi Jii TIpaI[iBHUKIB TOMINIT mepex BHECEHHAM BimoMocted g0 €PJIP
periiaMeHTYIOThCS Haka3oM MiHicTepcTBa BHYTpIlIHIX cripaB Ykpainu Big 08.02.2019 Ne 100
«IIpo 3arBepmxkenus Ilopsaky BeneHHS enuHOro oOJiKy B opraHax (MiZpo3ninax) mosiwii
3aB 1 NOBIZJOMJICHb PO KPUMiHAJBHI MPABOMOPYIICHHS Ta iHIII moxii». Tak, BIANOBIIHO 0
BKa3aHOTO HOPMAaTHBHO-IIPABOBOTO aKTa «3asBH a00 TMOBIAOMICHHS NP0 KPHUMiHANBHI
MPAaBONOPYIICHHS, 0 HATINIIIM 0 4eproBoi CiIykOW TOJOBHUX ympariiHb HamioHambHOT
nomiuii Ta iX TepuTOpialbHUX (BIJOKpEMJIEHHMX) HiAPO3ALTIB TMONiUii, yMOBHOBa)KE€HA
ciyx0oBa ocoba micnsa ix peectpanii B ITC IIMHII (kypnani €0) HeBiakaaaHO, ane He
mi3HinIe 24 ToIWH 3 MOMEHTY PeECTpallii mepeiae 10 OpraHy JOCYJ0BOTO PO3CIiTyBaHHS IS
BHECCHHS BIAMOBIIHUX Bimomocteit mo €PJIP ta iHQopMye mpo e KepiBHHKA T'OJIOBHOTO

Jlyeina H. A., 'onyoecwvka JI. B. Ocobrugocmi 00cy008020 po3cnioyeanhs
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ynpasiiHag HarioHaabHOT TOMIIIT Y HOro TEPUTOPIATBHOTO (BIIOKPEMIICHOTO) IMiPO3IiTy
moJTinii a00 0co0y, sika BUKOHYE HOTro 000B’ SI3Kkm» [4].

Otxe, BCi mojanbini Aii OO MOYATKy KPUMIHAIBHOIO IPOBA/PKEHHS Ta 3arajoM
JOCYJJOBOTO PO3CTITyBaHHS KPUMIHAJIBHUX IIPABOIOPYIICHb, IIOB’S3aHMX 3 TOPTIBJIEIO
moaeMmu, perymoetsest KITK Yipainam.

Binrak, BigmoBigHo mo 4. 1 cr. 214 KIIK VYkpainu, «chigumii, Ai3HaBad, HTPOKYpOp
HEBIJKIIaIHO, alle He Mi3Hile 24 TOJWH MiCisl MOJaHHS 3asBH, MOBIIOMIJICHHS PO BUYMHEHE
KpUMiHAJIbHE TPaBOMOPYIICHHS a00 IICJIA CaMOCTIMHOTO BHSBICHHS HHM 3 OyIb-SKOTO
JUKepena 00CTaBHH, [0 MOXKYTh CBIAYUTH MPO BUMHEHHS KPUMIHAJIHHOTO HPABOMOPYIICHHS,
3000B’s13aHUI BHECTH BiJIOBiAHI BIIOMOCTI 10 €IMHOTO PEeCTpy JOCYJIOBUX PO3CIiTyBaHb,
po3moYaTt po3CiigyBaHHA Ta 4epe3 24 TOAWMHM 3 MOMEHTY BHECEHHS TaKUX BiJOMOCTEH
HAJaTH 3asiBHUKY BHUTAT 3 €IMHOTO PEECTPY HOCYIOBHX po3ciimyBaHby (mami — €PIP) [5].
OTxe, MOMEHT BHECEHHS BiIOMOCTEl PO BUMHEHE KpUMiHANIbHE MpaBonopyiueHHs 1o €P/IP
€ BIIKPUTTSIM KPUMiHAJIBHOTO MIPOBAHKECHHS.

Bapto 3a3HaunTH, MO y BHIAQJAKY, SKII0O Ha MOMEHT BHECeHHs Bimomocteil go €P/IP
CKJIaJ] TaKOrO KPUMIHANBGHOTO IPAaBOMOPYIICHHS, SK TOPTIBISA JIOABMH, HE MOXe OyTh
OJIHO3HAYHO BH3HAHWU 1 MPaBOOXOPOHHI OpPraHM HE MAalTh JOCTaTHIX JOKa3iB, MI00
MATBEPIUTH, IO BigOyacs caMe TOPTiBJIS JIFOJbMH, BOHH MOXKYTh PO3IIOYATH PO3CIIiTyBaHHS
IHIIMX KPUMIHAJIBHUX MPABOMOPYIIEHb, SIKI MOKYTh OYTH TOB’sI3aHi 3 TOPTIBJICIO JIIOJBMH.
Hanpuknan, BOHM MOXYTh pPO3CHIAYBaTH YMHCHI TUIECHI YIIKOJXKEHHS, IIepeaady
BCHEPUYHHUX 3aXBOPIOBAHb, BHUKPAJCHHSI OCOOM, CEKCyaJlbHE HACHIIBCTBO, IPUMYC [0
CTaTeBOr0 KOHTAKTy a00 BeJeHHs (DIKTHBHOTO MianpueMHHANTBA. OCKIIBKH JOCHUTH 9acToO
1HII KPUMIHAJIbHI MPaBOMOPYLIEHHS MOXYTb OYyTH CHCTEMOIO [isiHb, IO CKJIAJAlOTh
OCHOBHHH CKJaj TOpriBiml JronsMu. Ha Hamry &IyMKy, 3a3HadueHe € OCOOJHBICTIO
PO3CIiTyBaHHS TaKOTO KPUMIHAIHHOTO PABOMIOPYIICHHS.

[Ticis movaTkoBOro eramy CIiI4YMid MPHUCTYNae A0 HOBOTO YMOBHOI'O €Tamy J0CYJOBOTO
po3ciiyBaHHs, SKH MoyiArae y 300pi J0Ka3iB 3a JOMOMOTOK TPOBEACHHS CIiTUUX
(po3mIyKoBHX) HiH, SIKi BiIrpaloTh BaXKIMBY POJIb IJ Yac PO3CIiAyBaHHS KPHUMiHAIBHUX
npaBonopynieHb. OJHAK BaXJIWBO 3ayBaXXWTH, IO MPOBEACHI ciimdi (po3MIyKoBi) mii
CTAHOBJISTH 3HAUYINy, ajieé HE €JUHy CKJIAaJOBY IIPOIECY pPO3CHiAyBaHHS, aJke BOHU
B3a€MOJIIFOTH, JIOTIOBHIOIOTh OJIHA OJHY B KOHTEKCTI OpraHi3alliifHOi, MpollecyajabHOI Ta
CJIAY0T TisUTBHOCTI.

Biarak, BiamosimHo mo 4. 1 cr. 223 KIIK VYkpainu, «cmigui (po3nrykoBi) mii € misimu,
CIPSIMOBAaHMMH Ha OTPUMAaHHS (30MpaHHA) A0Ka3iB a00 MepeBipKy BiKEe OTPUMAHUX JOKA3iB y
KOHKPETHOMY KPHMiHAIEHOMY IPOBaDKEHHI» [5].

O. IlI. CeiHminpka y3aralbHWIA JTOCBI PO3CIIAYBaHHS TOPTIBJI JIFOJbMU 1 BU3HAYMIIA
OCHOBHi cmigui (po3WIyKOBi) [ii [Jis TPOBENEHHS, a caMe BiJHECHa 0 HHX: «JIOMHT
MOTEPIUINX, 3aTPUMaHHSA 1 JOMUT WiAO3PIOBAHUX, JONWTH CBIJKiB, TNpeI SBICHHS JUIS
BITI3HAHHS TIOTEPIIJIOMY IMiO3PIOBAHAX 3 METOI0 iX imeHTHdikamii 1 KOHKpeTu3amii iX
(hyHKIIH y BUNHEHH] 3I0YUHY, OOIIYKH, Cy/IOBO-MEINYHA eKCIiepTu3a» [6, c. 258].
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[iaTpuMyeMo OyMKY 6araTboX y4eHHUX PO Te, IO OTJISI MICIS MOl € MepIIOYeproBO0
ciiguoro (posurykoBoro) miero. Ilim wac poscimigyBaHHS KpHUMIHANBHUX IPABOIOPYIICHB,
ITOB’SI3aHUX 3 TOPTIBJIEIO JIOJBMH, OTIISITY HiIATai0Th:

«1) micist yTpuMaHHS Ta/ab0 eKcIUTyaTauii morepminoi ocobu. Y pasi BUSBIEHHS
MOTEePIUINX OCI0 BiJ| TOPTIBJI JIFOABMH B MICHAX iX YTpUMaHHS, Taki MICI, BiATOBIIHO,
MiIISTAIOTh OTIISY;

2) TpaHCIOpTHI 3aco0u. 3a3Buuail M yac BUMHEHHS 3J0YMHIB 3a3HAUYEHOTO BUAY
3JIOYMHII MPAKTUYHO 33aBXKIU BHKOPUCTOBYIOTh TPAHCIIOPTHI 3aCO0HM 3 METOIO IEepeMillleHHS
HOTEepHiINX 0Cib;

3) Miclie 3aTpUMaHHS IMiI03pIOBaHUX 0c¢i0. TakuMu MiCISIMA MOXYTh OYTH: TPaHCHIOPTHI
3aco0u, TUISHKA MICIIEBOCTI, MIiCIISI TPOMAJICBKOTO KOPUCTYBAaHHS, a TAKOXK MICIS poOOTH 4H
IPOKUBAHHS 3a3HAYCHUX 0Ci0;

4) 3ararbHONOCTYIHA iH(pOPMAIIiS, SKIIO € IMIICTABM BBAKATH, IO BOHA MAac 3HAYCHHS VIS
KPUMIHAJIBHOTO MPOBAPKEHHS, — i€, 30KpeMa, iH(opMallis, sika MICTUThCS Ha IHTEpHET-caiTax
(HanpuKIa, Ha MOpHOrpadiyHMX caiiTax MOXKyTh OyTH po3MiIieHi ¢oTorpadii HOTepimx ocio
i3 TPOMO3UIISIMH HAIaHHSI CEKCyalbHHX IIOCIYT, a Takok (OTo- Ta Bimeomarepianu
HOpHOTpadiqHOro 3MIcTy, SKi OyaM CTBOPEHI 32 YJacTIO MOTEPHUIMX OCi0, OTOJIOMICHHS PO
3aMpOIICHHs Ha poOOTY 3a KOPJOHOM 13 3a3HaUCHHAM KOHTAKTHOI iH(opMartii Tomo)» [7, ¢. 101].

Bapro 3a3HauMTH, IO CBiAYEHHS MiJO3PIOBAHOTO IMiA dYac JOMUTY € OJHUM 3
HaWBaXXIIMBIIINX 1 HAHIHPOPMATUBHIIIKMX JUKEpEN JO0Ka3iB Y KPHUMIHAIBHOMY MPOBaJKCHHI
IIO0 TOPriBii mMOARMHU. BOHM MOXYTh HagaTH CHiJUOMY BaXKIMBY iH(oOpMamioo Impo
00CTaBUHM KPHMIHAJIFHOTO NPABOMOPYIICHHS, 30KpeMa IPO MOTHBH, MEXaHI3M BUYMHCHHS,
0ci0, MPUYETHHX /0 LHOTO KPUMIHAJIBHOTO MTPABONOPYLIEHHS, Ta 1HIII BaXJIMBI AETai.

Ax 3aznavatote M. M. €dimoB ta T. A. CrapoBa, mix yac JONUTY MiJO3PIOBAHOTO Ha
MOMEHT PO3CIiIyBaHHS KpUMIHAJIBHUX IPABOMOPYIIEHh Yy chepi TOPriBI JIOIBMH €
MO>KJIMBUMH TPU TUITH CUTYaLliii:

1) migo3proBaHuii 1a€ mpaBAnBi CBiqUeHHS (0€3KOH(IIKTHA CHTYAITis);

2) y CBITYEHHSX € CYNEPEYHOCTI;

3) BiH BIiIMOBISETBCSA JlaBaTH CBiAueHHS abo0 Jja€ 3aBilOMO HENpPaBIMBI CBiIUEHHS
(roctpa koH(iKTHA cuTyaris) [8, c. 111].

Baxaemo, 1o mig 9ac po3ciifyBaHHS KpUMIHAJIBHUX IPaBONOPYIIECHb, MOB’S3aHUX 3
TOPTIBJICIO JTIOJIbMH, BaXKJIMBOIO CIiMUYOI0 (PO3IIYKOBOIO) Ji€l0 € 00myK. MeTor oOIIyKy €
BUSIBJICHHS Ta BWJIYy4eHHS PEYOBHX JOKa3iB, SKi MOXYThb JIONMOMOITH BCTaHOBHUTH (akT
BUMHEHHS KPHMIiHAJIIFHOTO MPABOMOPYIIECHHS Ta 0cOo0y BMHHOrO. Jlo TakWX TOKa3iB IiJ dac
PO3CITiTyBaHHS TOPTIiBJIi JIFOABMH MOKYTh HAJICKATH:

1) TpynoBi jmoroBopu (KOHTpakTH) 3 MOTEPHUIMMH Ta IHIIUMH oco0amH, sKi
HiATBEPIKYIOTH (PAKT TPYIAOBOI EKCIUTyaTaii;

2) 6oproBi po3mHMCKH, fKi CBiguaTh MNpOo Te, IO MnoTepniiuii OyB 3000B’sA3aHU
IPAIIOBATH 32 MIEBHY IJIaTy a00 BUKOHYBATH iHII YMOBH;

3) AOKyMEHTH, IO IOCBIMYYIOTH 0COOY TOTEpHiIMX Ta IHIMIMX OCi0, SKi MOXYTh
JIOTIOMOTTH BCTAaHOBUTH iX 0c00y Ta MicuenepeOyBaHHS;

4) iHII1 IPEIMETH, SKI MOKYTh OyTH BUKOPUCTAHI JUIS BCTAHOBJICHHS ICTHHH, HATIPUKIIA/,
(otorpadii, Bineozamnucu, MOOUTBHI Teae)OHH, KOMI FOTEPH TOLIO.
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[Micns moYaTKy KPUMIHAJIBHOTO MPOBAIDKEHHS CHiTIMii 30Mpae JOKa3W TaKOXK 3a
JIOTIOMOT'OI0 TIPOBEJICHHS HETJIACHUX CIiTYuX (pO3MIyKoBUX) Aii. Tak, BimmoBimHO 70 4. 1
cT. 246 KIIK VYkpainu «HermacHi ciiggi (po3IIyKoBi) Iii — 1€ pPI3HOBHJA CIIAYUX
(po3uIykoBHUX) Aii, BiTOMOCTI NIpo (AaKT Ta METOMU MPOBEJICHHS SIKUX HE MiUIAraloTh
PO3TOJIONICHHIO, 32 BHHATKOM BHITAJIKiB, TiepedadeHux muM Konexcom» [5].

B. A. KonecHUK 3a3Havae, 110 «HETJIACHICTh CITITUUX (PO3IIYKOBHX) il 03HAYAE OCOOIMBHIA
HOPSIOK X MiATOTOBKY, IPOBEICHHS, (PIKCYBaHHSA Ta 30epiraHHs i BUKOPUCTAHHS OTPHUMAaHHIX
pe3yabTaTiB Y peKUMI MIPUXOBAHOCTI J0 TEBHOTO Yacy BiJl iHIIKUX OCi0, sIKi HE MPHUYETHI 0
ix mpoBemeHHs» [9, c. 8]. Orxe, iHdopMmamis Hpo MPOBEACHHS HEMVIACHUX CHIJUUX
(po31IyKOBUX) il € TAEMHOIO IS BCIX, KpiM OCi0, siKi Ge3rnocepelHb0 OepyTh ydacTh y iX
npoBefcHHi. Ile o3Havae, mo Taki Ail HE MOXYTh OYTH PpO3TrOJIOIICHI MOTEPILINM,
Ii103pIOBaHIM, OOBHHYBAaUCHUM, IXHIMH 3aXUCHUKAMH, a TAKOXK OyIb-SIKHUM iHIIUM oco0aM,
SIK1 HE 3aJIy4eHi JI0 iX MiTOTOBKU Ta MPOBEACHHS.

KIIK VkpaiHu 3akpiliioe Hepesik BCiX HETNMacHUX CHiT4uX (pO3IIYKOBUX) Aiil. Y
HaIIoOMy JOCHTI/DKCHHI 3a3HauWIM, M0 «3 YCIX HErJacHWX CIITYuX (pPO3IIyKOBHX) IiH,
nepenbauennx KIIK VYxpainm, mix dac po3ciimyBaHHS KpPHUMiHAIGHHX IIPABOINOPYIICHb,
MIOB’SI3aHUX 3 TOPTiBJICIO JFOJBMHU, MOXKYTh OyTH TIPOBEJICHI:

1) aymio-, BineokoHTposb ocodu (ct. 260 KIIK Ykpainn);

2) HaKJIaJCHHS apelliTy Ha KOPECHOHIEHII0, OIIA] i BUiMKa KOpecnoH eHLii (cTcT. 261,
262 KIIK Ykpaian);

3) 3usTTS iH(opMaLii 3 eNEeKTPOHHUX KOMYyHiKamiiHux Mepex (cT. 263 KIIK Ykpainn);

4) 3uaTTa iHOpManii 3 enexkTpoHHNX iH(opManiitHux cucteM (cT. 264 KIIK Ykpainn);

5) oOcTexeHHsT MyOJiYHO HEJOCTYIMHUX MICIb, JKHTJA YW I1HIIOTO BOJIOAIHHS OCOOH
(ct. 267 KIIK Ykpainn);

6) criocTepekeHHs 3a 0co00¥0, piudro abo Mmicuem (cT. 269 KIIK Ykpainwn);

7) MOHITOPHHT OaHKIBCHKUX paxyHKIB (cT. 269-1 KIIK Ykpainu);

8) aymio-, BizeokoHTpos Mictis (cT. 270 KIIK Ykpainn);

9) xoHTpOJb 32 BuMHEHHAM 37104KHY (cT. 271 KIIK Ykpainu)» [10, c. 52].

CrioctepekeHHsI 32 0c00010, piudi0 abo MICIEM € BaXJIMBOIO HETJACHOKO CIIIY0I0
(pO31IYKOBOIO) II€I0, SKY YacCTO BHUKOPHUCTOBYIOTH IiJ Yac pO3CIHiAyBaHHS KpUMiHAJIBHUX
MPaBONOPYIIEHB, OB SI3aHUX 3 TOPTIiBIEIO JIIOAbMU.

Bigmoimgao mo 4. 1 cr. 269 KIIK Ykpaiau «ais momryky, ¢ikcarii i mepeBipKy Iij] yac
JIOCYI0BOT'O PO3CIiAyBaHHS TSKKOTO a00 0COOIMBO TSKKOTO 3JI0UYHMHY B1IOMOCTEN PO 0co0y
Ta i MoBeMiHKY a00 THX, 3 KM Il 0co0a KOHTAaKTye, a00 TMEBHOT pedi 4u MicIsl y myOmiuHo
OOCTYIHHX MICIIX MOXKE TMPOBOJHUTHUCS Bi3yaldbHE CIOCTEPEKCHHS 3a 3a3HAYCHUMH
00’exTamMu 200 Bi3yallbHE CIIOCTEPEIKEHHS 3 BUKOPUCTAHHIM Bifeo3amnucy, GpotorpadyBaHHs,
CHeIiaIbHUX TEXHIYHUX 3aC001B IS CIIOCTEPEXKESHHD» [S].

Ha migcraBi 3rajaHoi BUILlE HOPMH KPUMIHAJIBHOIO NMPOLIECYaTbHOTO 3aKOHY «MOXKHA
BUAUIATH HACTYNHI BHIM CIOCTEPEKECHb, SIKI MOXYTh OYTH 3acCTOCOBaHI Iij dac
po3ciiTyBaHHSI KPUMiHAIBHIX IIPABOIIOPYIICHB, OB’ I3aHUX 3 TOPTIBIICIO JTIOIBMH:

1) cnoctepeskeHHss 3a 0CO0OK B MYONIYHO JOCTYNMHUX MiCUAX, SKE TOJNsTae y
Bi3yaJIbHOMY CITOCTEPEKCHHI 3a 0C00010, IO BKJIOYAE (hikcallito i MOBEAIHKH, KOHTAKTIB 3
IHIIIUMH JTFOJTBMH Ta TICPECYBAHHS;
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2) CIOCTEpEeKEHHS 3a MiCIIeM, sIKE TIOJISTaE Y Bi3yaJbHOMY CIOCTEPEKEHHI 3a YaCTUHOKO
MyOJIIYHO JOCTYITHOTO MICIs, TOOTO 332 IEBHOIO CHOPY/IOI0, OYAIBIICIO, TIJISTHKOK TEPUTOPIT;

3) crnocTepeKeHHs 3a Pivdlo, SKe MOJArae y Bi3yallbHOMY CIIOCTEPEKEHHI 3a OYy/Ib-sIKUM
MPEeIMETOM MaTepiaIbHOTO CBITY, SKUH MIT OyTH IMOB’S3aHUM 13 BUMHEHHSIM KPUMIHAIBHUX
MPaBOIOPYIICHb, TIOB’A3aHUX 3 TOPTiBIICIO IoabMu» [10, ¢. 53—54].

Bapto 3ayBaxkuTu, 110 MiJ 9aC CIIOCTEPEKEHHS SIK HErJIACHOI Cim4oi (POo3UIyKoBoi) il
MOXYTh BHKOPHCTOBYBATHCS CIICIiajIbHI TEXHIUHI 3aco0uM, fKi Jal0Th 3MOTY OTPUMAaTH
iH(pOopMaIlito, HEJOCTYITHY JUIs 0€3IM0CEPETHBOTO CIIOCTEPEIKEHHS.

Ha wamy nymky, aymio-, BiICOKOHTPOIb OCOOHM 3aiiMae Ipyry CXOAHHKY
HAWITONMMPEHIMNX HETIACHUX CHITYNX (PO3MIYKOBHX) IiH, SIKI MOXKHAa HPOBECTH MiA dYac
pO3CIiTyBaHHS KPHUMiHANBGHUX IIPABONOPYIICHbB, OB’ SI3aHUX 3 TOPTIiBIEIO JIOAbMHU. OIHAK
moTpiOHO 3ayBa)KWTH, IO Taka HErjacHa ciimgda (pO3IIyKOBa) Iis MOXKe OyTH IpoBelcHA
TIJIBKK TOJI, KOJHM € JOCTaTHI MiJICTaBM BBa)XKaTH, IIO MEBHA ocoba y Oyap-sKUi crocih
MpUYETHA JI0 BYUMHEHHS KPUMIHATBHUX MPaBOTIOPYIICHb, TIOB’I3aHUX 3 TOPTIBJICIO JIOJbMH.
Tobto, Ha Hally AYMKY, JOTIYHAM € MIPUMYIIEHHS, 0 IPOBEACHHIO TaKOi HETIAaCHO CIIiII01
(po3urykoBoi) aii nepeaye psaa MPOBEACHUX 1HIINX MPOLeCyalTbHUX Ail.

3rigno 3i ct. 260 KIIK Ykpainu «aynio-, BiIlEOKOHTPOJIb OCOOH € Pi3HOBHIOM BTPYUIaHHS
y MpUBATHE CIUIKYBaHHS, SKE IPOBOJUTHCS Oe3 11 BijloMa Ha MijIcTaBi YXBaJIU CJIITIOTO CY/I,
SIKIIIO € JOCTaTHI IMiJCTaBH BBaXKaTH, IO PO3MOBH IIi€i 0coOW abo iHIII 3BYKH, PyXH, Jii,
noB’si3aHi 3 11 AisuTbHICTIO a00 MicueM mepe0yBaHHS TOIIO, MOXKYTh MICTHTH BiIOMOCTI, SIKi
MAaIOTh 3HAUCHHS JUIS JIOCYIOBOT'O PO3CIIiTyBaHHD» [S].

Heo0ximHO B34TH 10 YBaru Te, IO ay/io-, BiICOKOHTPOJb OCOOH Ma€ AesKi 0COOIUBOCTI
MPOBEACHHS, AKI 0€3MOCEPEHHO CTOCYIOTHCS TOTO, IO IIiJ Yac AOCYAOBOTO PO3CIiAyBaHHS
TOPTIBII JIIOABMH TEPEBAXXKHO IPOBOIUTHCSA y B3a€MO3 53Ky i3 BUKOHAHHSM CIELiaTbHOTO
3aBJIaHHS 3 PO3KPHUTTS 3JI0YMHHOT JISUTBHOCTI OPTaHi30BaHOI TPYITH, 3JOYMHHOIT OpraHi3arlii
a00 KOHTPOJIEM 33 BUMHEHHSIM IBOTO 3JI0YMHY. ONTUMAIbHUM € 3IiHCHEHHS KOMIUIEKCHOI
aynio-, Bifeo (ikcamii nii ocobm (0ci®) MO0 TOTYBaHHS, BUYMHEHHS MPOTHIPABHHUX Iii,
CIPSMOBAaHMX Ha TOPTIBJIIO JIFOABMH. 3IIHCHEHHS ayaiOKOHTPOII 0coOu (0ci0) MEHIIO
Miporo 3a0e3neuye imeHTH(DIKAIIO 0cCi0, YMi MPOTHUIPaBHI Iil 3adikcoBaHI KOHQIIECHTOM»
[4, c. 39].

PosristHeMO BHKOpHCTaHHS CIIEIiadbHUX 3HAHb MiJ 9ac PO3CIiTyBaHHS KPHMiHAIBHUX
IPaBOIOPYIIEHb, ITOB’I3aHUX 3 TOPTIBIICIO JIOABMU. 3 IIHOTO MPHBOIY ITOTPIOHO HATOJIOCHUTH,
mo KIIK Ykpainu He 3aKkpiIuitoe TOHATTS «ClelialbHUX 3HaHb», TOMY Ui HOTO PO3yMiHHA
HOTPiOHO 3BEPHYTHCS 10 TOKTPUHH.

Tak, B. 0. lleniTbKO CTBEPIIKYE, IO «CHEIiaIbHI 3HAHHS — I1€ HAYKOBI JaHi (BZIOMOCTI)
a00 HaBUYKM 00 €KTUBHOIO XapakTepy, OTpUMaHi y pe3ysbTaTi BULIOI mpodeciiHol miAroToBKy,
HAyKOBO{ MisUTBHOCTI, JOCBiIy HMPaKTHYHOI poOOTH, IO BiNOBiNAIOTh CydacHOMY PiBHIO» [12,
c. 11].

Jlesiki 1HII BYEHI PO3TJISAAAIOTH CIEIialibHI 3HAHHS SIK «3HAHHSA, SKi JISKaTh B OCHOBI
BIJINIOBITHUX CIICI[iaIbHOCTEH Ta crerianizamiid, HaOyBalOThCS B TMpOLeCi HAaBYaHHS Ta
MPAaKTHYHOI AIsUTFHOCTI 3 TIEBHOT crienianbHOCT» [13, ¢. 202].
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3 ornsay Ha HaBEACHE BHINE CHClialibHI 3HAHHA — II€ 3HAHHSA, SIKi TOTPiOHI s
npodeciiiHol JisUTbHOCTI B TeBHIM Tamy3i. BoHM He € 3araqbHOBIIOMHMH, OCKIUIBKH
BAMAraroTh CIeMiajbHOI ATOTOBKH Ta JOCBIAY B IMEBHIN cdepi.

Ilix wac po3chinyBaHHS KPUMIHAJIBHUX IIPAaBONOPYIIEHb, MOB’S3aHUX 3 TOPTiBIICIO
JIOZBMH, CHEIialibHI 3HAHHS BUKOPHUCTOBYIOTHCSA y JIBOX (POpPMax, a caMe HempolecyaabHIi
Ta IpoLeCyabHi.

Tak, «HemporecyaitbHa (hopMa — L€ 3aCTOCYBAaHHS CICIiaJbHUX 3HAHB CIELIANICTOM,
CJIITYMM, TIPOKYPOPOM, THIIUMH YIIOBHOBKEHUMH 0COOAMM ITiJ] Yac PO3CIIi{yBaHHS 3JI0YHHIB
(imenTudikamis ocobu 3a AOKYMEHTOM, MiITOTOBKAa TpadiuHUX AOAATKIB J0 MPOTOKOJIB
cmmpuux (pO3UIYKOBUX) i, BHKOPUCTAHHS JaHUX KPHUMIHATICTUYHOI PEeECTpallii TOIIO)»
[14,c. 97].

3i cBoro 60Ky mpoliecyanbHa ¢opma rnepeadoaydae mpoBeACHHS CyJ0BOT eKCIIEPTH3H.

HeoOXiHICTh BUKOPUCTAHHS CIICIIAIbHAX 3HAHB IIiJT 9ac PO3CIiIyBaHHS KPHUMiHAIbHHX
MPaBONOPYLIEHb, TIOB’S3aHUX 3 TOPTIBIICIO JIOJABMH, OOYMOBIIEHA CKJIAJHICTIO I[LOTO BUIY
KPUMiHANBEHUX IIPaBONOPYIIEHb. 5K yKe 3raJayBaliocsl BUILE, TOPTIiBII JIIOIbMH 9acTO HOCUTD
JATEHTHUH XapaKTep Ta BUMHIETHCS 32 JOTIOMOTOI0 CKIIHUX METOMIIB 1 3ac00iB, sIKi B CBOIN
CYKYITHOCTi BUMAraroTh CICI[iaIbHUX 3HaHb JJIS IX PO3KPHUTTSI.

A TOMY, «KOJIU TOPTIBJISA JIIOJbMHU BiIOYBa€TbcAd y (opMi MEPEMIIICHHS MOTEPIIOro
yepe3 JepKaBHUH KOpJOH YKpaiHW 3a JOMNOMOTOI0 MEPETHHY BiAMOBIAHUX KOHTPOJIBHO-
MPONYCKHUX IMyHKTIB, 3JIOYMHII 3a3BUYail MOXYTh BHKOPHCTOBYBATH ITiIpOOJICH] JIOKYMEHTH,
AKi JIO3BOJIIOTH iM HEpPETHYTH AEpKaBHUN KOPAOH 1, SK HACHIJOK, JOINOMAararoTh iM
peartizyBaTé CBOi KpHMiHAJIBHO MIPOTHUIIPABHI HAMIpH. Y TaKWX BUIIAIKaX BUHHUKA€E MOTpeda B
3QJIy4CHHI CIEIIaliCTIB s HaJaHHsS JOMOMOTH I Yac BHUSABJICHHS JOKYMEHTIB, SKi
BUKOPHUCTOBYBAIMCS 3JIOYMHISAMHU IJIsl TIEPETHHY JIEP>KaBHOTO KOPJOHY, BU3HAYEHHS THX 3
HUX, SKI MOXYThb OyTH MiApOOJCHWMH, X BWIIyYCHHS Ta HampaBJICHHS Ui CyIOBOL
eKCIEePTU3U. SIKIO K NMpH TOPTiBIi JIIOABMU MEPETHH AEPKaBHOTO KOPAOHY BifOyBCs m03a
MyHKTaMHU TMPOITyCKY 4Yepe3 JACpKaBHUN KOPIOH YKpaiHHW, CHEIIalliCTH MOXYTh 3allydaTHCS
JUTSL BITOMPAHHS 3pa3KiB, sKi OyAyTh MOTPiOHI HAaMAMl ISl TPOBECHHS JaKTUIOCKOIIIYHUX Ta
TpacoJIOTIYHHUX ekcriepTu3» [15, c. 164].

AHaNI3yl0ud HasBHI HAyKOBI pPOOOTH, MOKHA JIMNTH BHUCHOBKY, IO Y KPUMiHAJIBHHX
MPOBADKEHHSX OO TOPTiBIi JIOABMU HaifuacTille MpOBOJSTHCS Taki CyJOBi €KCHEPTHU3H,
SK Cy/JIOBO-MEIMYHA, CYJIOBO-TICHXOJIOTIYHA Ta CY/I0BO-TICHXiaTpHYHA.

Bapto 3ayBaxwuTH, @m0 MiI Yac JOCYIOBOTO PO3CHiAYBaHHS KpPUMIHAIBHUX
MPAaBONOPYIICHB, OB’ A3aHUX 3 TOPTIBIICIO JIFOABMH, K€ OXOIUTIOE BIIKPUTTS KPUMiHAILHOTO
MIPOBAKEHHS, TPOBEACHHS CIIITUNX (PO3NIYKOBUX) Ta HETJIACHUX CIITYMX (PO3IIYKOBHUX) M,
IPOBEJCHHS EKCIIEPTU3 Ta IHIIMX MpOLEeCyalbHUX i, MOKYTh BUHMKATH NEBHI TPYJHOILI,
1IOB’513aHi 3 IEBHUMH (pakTopaMu.

Sk 3asznagarots I. CepBenpkuii Ta 1. ['anboHa, «0mHIEO 3 TPOOJIEM TMOYATKOBOI CTaAmil
JIOCYJOBOTO PO3CTiTyBaHHS KPHUMIHAJIBHUX IPAaBONOPYIICHb, IOB’S3aHUX 3 TOPTIBJICIO
JIOZBMH, € TIONIYK Ta aHalli3 TEepBUHHOI iH(opMmarii, sika 0 Jaja MOXIHUBICTH MOYATH
KPUMIHAJIBHOTO MpoBauKeHHs» [16, c. 278]. IlinTpuMyeMo Taky Te3y, apke IO BiAKPHTTS
KPUMIHANBEHOTO TIPOBA/DKCHHS MPOBOMATHCS OpraHi3allifHO-TAKTHYHI Ta OIEPaTUBHO-
PO3IIYKOBI 3aX01 AJIs 3’ ICYBaHHs 00CTaBUH KpUMiHAJIBHOTO MpaBomnopyumeHHs. Li 3axonu €

Jlyeina H. A., I'onyoscvka JI. B. Ocobausocmi 00Ccy008020 po3ciioy8anis
KPUMIHATIbHUX NPAGONOPYUERD, NO8 A3AHUX 3 MOP2I6NEI0 TH00bMU



154 ISSN 2617-4154 IpniHchbkuii IOPUAHYHMI YacoNuC: HAYKOBUI KypHaJ. 2024, Bum. 1 (14)

HEBIAKJIQTHIMU Ta ITOCIITOBHUMH, IO A€ MOXIIUBICTh MAKCUMAJIBHO IIOBHO BCTAHOBUTH BCI
00CTaBUHH IPABOIIOPYIICHHS.

Ha mamy nymky, mo0 eQeKTHBHO pO3CHiIyBaTH KpHUMiHAJIBHI INPaBOHNOPYIICHHS,
IOB’SI3aHi 3 TOPTIBIEIO JIIOABMHU, HEOOXiNHO cIouaTtky yCyHYyTH (200 Xxo4a O 3MEHIIUTH)
MIPUYHHY, IO CIPHUAIOTH [FOMY KPHUMIHAJTHHOMY IPABOMOPYIICHHIO. /I0 TakuX NpHYMH MU
MO>KEMO BiJTHECTH:

1) eKOHOMIYHI: EKOHOMIYHA KpH3a B JIepKaBi, BUCOKHI piBEHb 6€3pO0ITTS TOIIIO;

2) collianbHi: HU3bKWIA PIBEHb OCBITH, HACHJIBCTBO B CiM’5iX, JI€BiaHTHA ITOBEIiHKA OaTbKIB
TOIIO;

3) ICUXOJIOTIYHI: HAJAMIPHO YKOPCTOKHI KOHTPOJIb a00 HaBIAKH, OE3IOTJISIHICTL 3 OOKY
IHIIMX, HANPHUKIaJ, OaThKiB IOJO JUTUHH, CIAOKWA E€MOIIMHUN KOHTAKT Cepeja YJICHIB
POJUHH TOIIO;

4) iHdopMarltiiiHi: MOIMPEHHS PEKJIaM 3 HENPaBUJIBHOIO iH(OpMAIli€l0 B HUX, HE3HAHHS
MPaBUJI MPAleBIAIITYBaHHS TOLIO;

5) mpaBoBi: HEOOCTATHE IMOKAPAaHHS 3JIOYUHIIB, HEJOCTATHIM MpPaBOBHH 3aXUCT 0Ci0,
MOCTPAKAAIUX BiJl TOPTiBIIL JFOJABMH TOIIO.

BucnoBku. OTxe, Ha MiAcTaBi HaBEJACHOro0, MOXKHA 3pOOMTH BHUCHOBOK NpO Te, IIO
[IOYaTOK JIOCYIOBOTO PO3CTIAYBaHHS KPHMIHAJIBHUX TIPABOIOPYIICHb, IIOB’S3aHUX 3
TOPTIBJIEIO JIOABMH, UiTKO peryiamenToBaHuid HopMamu KIIK Vkpainu Ta neskuMu iHIINMHA
HOpMAaTUBHUMHM akTaMu. Crmigui (po3uiykoBi) Iii Ta HerjacHi ciigui (po3lrykoBi) aii €
000B’SI3KOBOI0 YaCTHHOIO POOOTH CIIIIYOrO Ta MPOKYpopa, sKa Jae 3MOTY 30MpaTH JOKa3H
JUIL PO3CIiAyBaHHA KPHMIHAJIBHUX IPaBONOPYIIEHb, 30KpeMa IOB’A3aHUX 3 TOPTIBIEIO
moabMu. 1o OCHOBHUX climuux (pO3LIYKOBUX) Iiil, sIKi BiZirparoTh Ba)KJIMBE 3HAUYEHHS IiJ
Yac pO3CIiJyBaHHS KPHMIHAJIbHHUX TPABOMOPYIIICHb, IOB’S3aHMX 3 TOPTIBIICIO JIFOJBMH,
MOXKHA BiJJHECTH: 3aTPUMaHHSA 1 IONHUT IMiJO3PIOBAHMX, IOMUTH IOTEPHUINAX, IOIHUTH
CBIJIKIB, Mpea’ ABJICHHS IS BITI3HAHHS IT1I03PIOBAHKX, OOLIYKH, OTJISI MicIis Moii. 31 CBOro
0OKy OCHOBHMMH HETJIACHUMH CIIIJYUMHU (PO3IIYKOBHMH) MiMH, SKi BaXJIUBI MiJ Yac
pO3CIiAyBaHHS JaHUX KPUMIHAJBHUX MPaBONOPYLIEHb, € ay/Aio-, BIIEOKOHTPOJIb 0cOOM Ta
CIIOCTEPEKEHHS 32 0c00010, piuyto 200 MiclieM.

Bpaxaemo, 1m0 YyCyHEHHS TMpoOJeM JOCYAOBOTO PO3CHIAYBAaHHS KPUMiIHAJIBHHUX
MPaBOIOPYIICHB, MOB’S3aHUX 3 TOPTIBJICIO JIIOABMH, 3a3HAUEHHUX Y I CTATTi, TO3UTHBHO
BIUIMHE Ha JIOCY/JIOBE PO3CIIMYyBaHHS Ta CYAOBHH PO3IIISA] KPUMIHATBHHUX MPOBAKEHb 32
cT. 149 KK Ykpainu (Toprisis JIIOIbMH).
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N. A. Luhina, L. V. Hontsovska. PARTICULAR FEATURES OF THE PRE-TRIAL
INVESTIGATION OF CRIMINAL OFFENSES RELATED TO HUMAN TRAFFICKING

The article examines certain features of the pre-trial investigation of criminal offenses
related to human trafficking in the theoretical and practical plane. The relevance of the
research topic is substantiated from the point of view of a significant increase in cases of
criminal offenses related to human trafficking. The current criminal procedural legislation of
Ukraine related to the pre-trial investigation of such criminal offenses is analyzed.

An analysis of the opening of criminal proceedings during the investigation of criminal
offenses related to human trafficking as the first stage of the pre-trial investigation was
carried out. It has been established that the most characteristic feature of the opening of
criminal proceedings on the fact of human trafficking is the problem-situational nature
caused by the latency of this criminal offense. The peculiarity of the pre-trial investigation of
criminal offenses related to human trafficking is outlined, which is that at the time of entering
information into the Unified register of court decisions, the composition of such a criminal
offense as human trafficking may be ambiguously recognized and therefore an investigation
of other criminal offenses may be initiated. which may be related to human trafficking.
Investigative (search) actions and covert investigative (search) actions, which are most often
carried out during the pre-trial investigation of criminal offenses related to human
trafficking, are analyzed. The first group was divided into: detention and questioning of
suspects, questioning of victims, questioning of witnesses, presentation for identification of
suspects, searches, inspection of the scene of the incident. It was established that the main
secret investigative (search) actions that are important during the investigation of these
criminal offenses are audio and video monitoring of a person and observation of a person,
thing or place. In addition, the article analyzes the examinations conducted during the
investigation of such a group of criminal offenses. In particular, we believe that forensic
medical, forensic psychological and forensic psychiatric examinations are most in demand.

Key words: human trafficking, pre-trial investigation, investigative (search) actions,
secret investigative (search) actions, expertise, criminal proceedings.
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NMOHATIMHUMN ATIAPAT
CYJIOBOTI'O TPOBAI’KEHHSI B YKPAIHI

Y cemammi Oocniooceno nowamitimuti anapam cy008020 NpPOBAOJHCEHHA 6 YKpaiui.
Aemopom HazonoweHo, wo pepopmayitini 3MiHu Y chepi KPUMIHATbHO2O NPOBAONCEHHS
Maoms Ha Memi 8nPosad’ceHHs 3acaod, suznavenux y Koncmumyyii Yxpainu, axi eusnaioms
HAlBUU0I0 COYIanbHOIO YIHHICMIO Npasa MoOUHU HA ii dcummsi, 2I0HICMb, Yecmb ma Oe3nexky
(3eiono 3i cmammero 3 Kowcmumyyii Vkpainu). 3axonolasue 3abe3neueHHs yux 3acao
basyemucs nepedycim HA GUIHAYEHUX ) KPUMIHATLHOMY NPOYECYalbHOMY 3aKOHI ma meopii
KPUMIHATLHO20 HPOYECYAbHO20 NpAa KAmMe2opisx ma NOHAMMAX 3 Memolo Onmumizayii
npoeedenHsi CyO00BUX pO32siOLe.

3asznaueno, wo, 38adxcaouu Ha ouesudHul gaxm, wo Hopmu ax y KIIK Ykpainu, max i 6
Koncmumyyii' Yxpainu maioms HeOORiKU MemoooN02IUHO20, NPOYECYarbHO20 I MexXHIKo-
IOpUOUUHO20 Xapakmepy, ye 0a€ niocmagu Oisl 8UCHOBKY NPO AKMYAIbHICMb 3A3HAYEHOT
npobremu.

Boonouac y yvomy acnexmi eadiciusum € me, w0 npagosi GIOHOCUHU, NOB A3aHI 3
PO32nA00M Ccnpas 3a Gaxmom i HACTIOKAMU KPUMIHATbHUX NPABONOPYULEHb, DPe2yiIoiombCs
KoOeKcamu, HA36U SKUX MICMAMb Klo4oge clo8o «Kkpuminanvhuiy. Came yi 6iOHOCUHU
OMPpUMANU HA38Y «KPUMIHATbHE NPOBAOIHCEHHAY, | 6eCb anapam mepminia, wo 6a3yemvca Ha
Yux NOMAMMAX, MAKOIC MiCMUmMs mepmin «Kpuminanonuily. Oonax eapmo 6paxyeamu, ujo
MePMIH «(KPUMIHATbHULY NEPeknacdcmobes aK «3104unnuly. Taxe po3yMiHHA 6UBHAYEHUX
peaniti 3anuuae CymHisu — yu € yeti nioxio npasuivhum? Aoce noosiline 3HAUEHHS Cl08A
CKPUMIHATILHULLY MOJHCEe CNOMBOPIO8AMU CHPABHCHE PO3YMIHHA 3A3HAYEHUX peanii ma
VCKIAOHIO8AMYU CRPULIHAMMA NOHAMIUHO-NPABOBUX KOHCMPYKYIU, OOIYYeHUX y yel anapam.
Lle c6ioyumv npo mexHiKO-LOPUOUUHY HedoniKamicms [ GIOCYMHICMb  A8MOpUMEnty,
HOPOOACYIOUY NPOOIEMU K MEMOOON02TUHO20, MAK [ NPAKMUYHO20 XAPAKMeEDY.

3pobreno 6UCHOB0K, WO NEPCHEKMUBHUM HANPAMKOM YOOCKOHANEHHS NOHAMIUHO20
anapamy KpuMiHanibHo20 NPOBAOICEHHS € MAKCUMATbHE HADIUdICEHHSI NPABOBUX Kame2opill,
AKI BUKOPUCMOBYE MEOPIsi NPOYECyarbHo20 Npasa ma HAYKA KPUMIHATbHO20 npoyecy, 00
npagosux NOHAMb MA IXHIX cUCMeM Y KPUMIHATIBHOMY HPOYECYANbHOMY 3AKOHI.

Knruosi cnosa: nowsmiiinuii anapam, xameeopis, cy0o8e RPO8AdNCeHHS, CY00s, cyo,
KPUMIHANbHE NPOBAONCEHHSL.
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Pedopmariiini 3MiHn y cdepi KpUMIHATLHOTO TPOBA/PKEHHS MAOTh Ha METi BIPOBA/DKCHHS
3acaj], Bu3HaueHUX y KoHcTuTyil YKpaiHu, SKi BU3HAIOTh HAWBHUIIOK COLIATBHOIO IIHHICTIO
IpaBa JIIOJUHU Ha i1 KUTTS, TiAHICTH, YeCTh Ta Oe3meKy (3rimHo 3i crarreto 3 KoHcTuTymil
VYxpainu). 3akoHOmaBUE 3a0e3MeUeHHs IUX 3acah 0a3yeTbes IepenyciM Ha BH3HAUCHHX Y
KPUMIHAJILHOMY TPOIECYAIbHOMY 3aKOHI Ta Teopii KpUMIHALHOTO IPOIECYaTbHOTO MpaBa
KaTEropisX Ta MOHATTAX 3 METOO ONTHMI3allii IPOBEACHHS CYyJOBUX PO3TIIIIIB.

Y KpUMIHaNbHOMY NPOBA/PKCHHI IiJ 4Yac YXBAJCHHS CyJOBHUX pIlIEHb 1 CYMYTHBOI
JISUTBHOCTI Cy[/i KIIFOUOBY pOJIb BiAirpae po3yMiHHS IOHATIMHOrO amapaty B KOHKpPETHIH
cdepi, a TakoXK yMIHHA €(QEKTHBHO OIEpPYBaTH HHUM Ta 3aCTOCOBYBATH JI0 KOHKPETHHUX
curyaniii. lle cTBoproe mepenyMoBH il €pEKTHBHOTO 3aCTOCYBAHHS 3aKOHOJIABCTBA Ta €
OJHUM 13 BaXJIMBUX IIPABOBUX IHCTPYMEHTIB Yy peali3alii 3aBJaHb KpPHMiHAJILHOTO
IPOBaHKECHHSL.

JluHaMiuHWIA PO3BUTOK 3aKOHOJABYOT 0a3H, SIKUH IPYHTYETHCS HAa PO3BUTKY CYCIIITHHHX
BIJJTHOCHH, BUHIUKHEHHI HOBHX IOHATH Ta TpaHCOpMAIlii HAYKOBHUX MOTJIIIIB HA TEOPETUUHI
KOHCTpYKIi{, iX B3a€EMO3B’S30K 13 MPAKTHKOIO, CBIIYUTH NPO AKTyaJbHICTh OOpaHOi TeMU
JIOCITI IPKEHHS.

Xoua B. Panmenpka Ta T. Masipuyk y>xe HpOBENH JIOCHIPKEHHS MpoOiIeM MOHATIHHO-
KaTeropiabHOTO anapaTy KpUMIHAJIBHO-IIPOIECYaTbHOIO IpaBa Ta KPUMIHATICTHKH Y CBOIX
JUCepTalisiX, Il JOCHIIKeHHs Oymu TPOBEAEHI N0 MPUUHATTA Hitoyoro KpumiHaibHOTO
nporiecyajbHoOro Koaekcy Ykpainu (mami — KIIK Ykpainu) [1] Ta BHecenHs 3miH 10 KoHcturymii
Yxpainu 2016 poky. YHaCTIIOK [ILOT0, X0Ua BYCHI 3BEPTAIM YBary Ha HEMOJMIKH OKPEMUX HOPM,
IO JIeKaThb B OCHOBI IIMX INPAaBOBIJHOCHH, L mpoOiiemMa Oyna 00’€KTOM KOMILJIEKCHOTO
JOCIIKEHHS.

3Bakaroun Ha oueBHIHUHA ¢akt, mo HopMH Ak y KIIK Vkpainu, Tak i B Koncrurymii
YkpaiHu MarTh HEIOJNIKA METOJIOJIOTIYHOT0, IPOLECYaJbHOTO 1 TEXHIKO-IOPUINIHOTO
XapakTepy, [Ie Ja€ MiICTaBH JUI BACHOBKY NP0 aKTYaJIbHICTh 3a3HAYCHOT TPOOIEMH.

VY 1poMy acrnekTi BaKIMBUM € T€, L0 IPaBOBi BITHOCHHHU, OB’ S3aH1 3 PO3MIIAOM CIIpaB
3a (akToM 1 HacHiKaMH KpUMIHAJBHHUX IPABONOPYIIEHb, PETYIIOIOTHCS KOAEKCAMH,
Ha3BU SKHAX MICTATh KIFOUOBE CJIOBO «KpUMiHajdbHHI». CaMe Ii BIIHOCHHH OTPHUMAaJH
Ha3By «KpUMiHAJbHE MPOBAPKECHHSI», 1 BECh amapar TEpMiHIB, MO0 0a3yeThcsd Ha IUX
MOHSATTAX, TAKOX MICTHTh TEPMIH «KpUMiHANbHUI». OIHAK BapTO BpPaxyBaTH, IO TEPMiH
«KpUMIHANBHUI» MEPeKIagacThes SIK «3NOUMHHUID. Take po3yMiHHS BU3HAUCHMUX peamii
3aIUIllae CYMHIBH — 4YM € el Miaxiax mpaBuibHEM? AJDKEe MOJABIMHE 3HAYEHHS CIIOBA
«KpPUMIHQIBHUHY» MOXKE CIIOTBOPIOBATH CIPABXKHE PO3YMIHHS 3a3HAYCHHX pealii Ta
YCKJIaJHIOBATH CIIPUMHATTS MOHATIHHO-TPAaBOBUX KOHCTPYKIIIH, JOTy4YeHUX y Liel amapart. Lle
CBIIYUTH MPO TEXHIKO-IOPUIUYHY HEIETIKATHICTb 1 BIICYTHICTh ABTOPUTETY, MOPOJKYIOUU
poOJIEMH K METOJIOJIOTIYHOTO, TaK 1 MPAKTHYHOTO XapaKTepy.

[lpuknamoM TakuX CYMHIBHHX CTHJIICTHYHHX KOHCTPYKLIH € TIEPEBaKHO BXKHBAaHE
MOHATTS «KpUMIHAJIbHE MPOBA/DKCHHS». lle MOHATTS MOXXe MPU3BOMUTH 1O IUTYTaHUHH,
OCKUJIBKH MpOLIECYaJIbHE MPOBAPKEHHS, HaBITh SKIO BOHO MOB’SI3aHE 3 PO3MVISAOM 3JI0YHHY,
camo 1o co0l He € KpUMiHAJIbHUM (3JI0YMHHUM). BOHO HaOyBae Xapaktepy KpUMiHAJILHOTO
JUIIE Y BUMAAKaxX rpyOOro TMOPYIICHHS 3aKOHY B XOJi Horo 3midCHeHHS. Takwid mimaxif
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3YMOBITIOE 3ayBa)KeHHS, OCKIJIbKHA HOTO BBEJICHHS CIIPUYMHWIO O BISYHICTE 000X CTOPIH — SIK
THUX, XTO BYMHHUB IPABOIOPYIICHHS, TaK 1 THX, XTO IOCTPaXKOaB Bil HBHOTO, SKIIO O
mpolecyalbHe NPOBAKEHHA OyJlNO BHU3HAUYEHO $K HE KpUMiHanbHe, a «mpodeciiiHe i
cupaBemuBey. OTxe, 3aMICTh TepMiHA «IOPAAOK KPUMIHAIBHOTO IIPOBAKCHHS», SIK
3a3HaueHo B yactuHi nepmiiit cratTi 1 KIIK Ykpainau, Gutbmn axekBaTHUM Oyiio 6 BU3HAYCHHS
«TOPSIKY TIPOBAKCHHS Yy CIIPaBax MpO KPUMIHAIBHI MPABONOPYIICHHS», OCKUIBKH IIE HE
OJIHE # Te caMe.

Li cymuiBu momo HemomnikiB y Kojekci MOSCHIOIOTHCS TPagUIiHHUMU MiAXOAaMH J0
HaliMeHyBaHHA IOPHIAWYHUX pealliif, M0 TIPYHTYIOThCSI Ha CTEPEOTHIAX MHUCIICHHS,
CIIPHYMHEHUX HasBHICTIO KpHMiHANEHOTO KOJEKCy YKpaiHH, 1 HeBpaXyBaHHSAM HalliOHATBHUX
METOJOJIOTIYHUX JOCSATHEHb y I[bOMY HAalpsAMi, a TAKOX IIBUIKICTIO, 3 SIKOIO PO3POOHHKH
BiZIMOBIUTHCS BiJl y’K€ BUIIPOOYBaHHX IIIXOJIB 10 PETYIIOBaHHS 3a3Ha4eHHX BimHOcHH. [IpoTe
i apryMeHTH CTAalOTh MEHII BUPAa3HUMHM, BPaXOBYIOUH, IO 3MiHM B ITapagurMi iX MPaBoOBOTO
PETYIIOBaHHS MPOBOIIIINCS 3 METOIO iXHBOTO YJOCKOHAICHHS.

CaMe ToMy BUHHMKA€E MUTAHHS, Y4 MOXKHA PO3MIIATATH 1€ K MOJIMIIEHHS, 1 Y4 HaCcTIpaB/i
He OyJi0 MOXJIMBOCTI Ha3BaTH 1ei Koaekc Tak, mob ioro Ha3Ba BimoOpaxkana Horo 3mict? Y
IbOMY KOHTEKCTI BUHHKA€E IHINE MUTAHHSA — YW JIACHO TaK 3BaHI MPOIECYaIbHI KOJICKCH
VYxkpainy, Taki sk Kpuminaneauit, Husineauit, [ocrogapcekuil, € BUKIIOYHO MpoecyaabHIMu? 3
OIJIsIly Ha 3araJlbHONPUIHATE PO3YyMIHHS MaTepiajibHOTO MpaBa K CUCTEMH HOPM, IO
BMU3HAUYAIOTh TIpaBa Ta OOOB’S3KH CyO’€KTIB IPaBOBITHOCHH, 1 MPOIECYaTbHOTO TIpaBa SIK
CHCTEMH HOPM, IO PETYIIOIOTHh MPOLENypy iXHBOI peaizallii, BUSBISIETHCS, O HA3Ba IIUX
KOJEKCIB BHUKpPUBA€ IXHIH 3MICT, OCKUIBKM BOHHM OXOIUIIOIOTH HE JIMIIE MpPOLEeCyabHO-
IPaBoBi, a if MaTepiaJIbHO-NIPaBOBI HOPMH.

SKmo «mporecyanbHi» KOAEKCH MICTATh MaTepialbHO-IIPABOBI HOPMH, TO iXHIO Ha3BY
norivnime Oyno O BuszHaumtu sK «Komekc cymoumHcTBay. Omxe, HazBa «Kopekc
CYyJIOYUHCTBA Yy CIpaBax IMpPO KpUMIHAIBHI TPaBONOPYIICHHS» BHSBHIAcS O OUIbII
BiMOBiTHOI. Bubip Ha3Bu 0e3 3a3HaueHHs «YKpaiHM» B KOMIIGHCAIII0 MOXHA TOSCHUTH
TuM, 1o 3rigHo 31 cr. 1 KIIK Ykpainu, kpiM iHIINX MPaBOBHX akTiB, Lli BITHOCHHU TaKOX
perymoroThes «uM Komekcomy». 3 ypaxyBaHHSAM IIBOTO OUTBII akTyaibHIMIOW Oyia 6 Ha3Ba
«Kopekc nmpo kpuMiHaIIbHI MPaBOMOPYIIEHHSD 3aMicTh « KpUMiHATBHUAN KOJIEKC YKpaiHuy.

[Ilo cTocyeThCs MpoLleCyalIbHOTO 3aKOHY, TO, Ha HAllly AYMKY, BiH TOBHUHEH B1INOBI1IATH
CYKYITHOCTI Ta JIOTIYHOMY po3TalryBaHHO. [li mpaBuiia OXOIUTIOIOTH JIOTIYHY MOCHIIOBHICTH
BUKJIQJICHHS, B3aEMOJIIF0 HOPMATUBHUX MMOJIOKEHb, BIICYTHICTh CYNEPEYHOCTEH Y CTPYKTYpi
aKTa ¥ cucTeMi 3aKOHOJIaBCTBa, MAKCUMAaJIbHY KOMIIAKTHICTh HOPM 3 HaJIe)KHOIO [NIMOMHOIO 1
BCCOXOIUTIOBAHICTIO IXHBOTO 3MICTY, 3pO3YMINICTh 1 JOCTYHHICTh MOBH HOPMATHBHUX aKTiB,
TOYHICTh 1 BHU3HAUYCHICTh TEPMIHIB Ta IOPHIWYHHX KOHCTPYKMiH [2]. OO’emHaHHS pi3HHX
TEPMiHIB, SKi BHKOPHUCTOBYIOTh Yy KPHMIHAJIBHOMY TIPOBAJDKCHHI, B OJHIA CTaTTi
KIIK VYkpainu (HaBiTh OpU AMCKYCISIX CTOCOBHO OKPEMHX 3 HHUX) CHpHUSE €JHAHHIO
nmpaBo3acTocoBHOi mpaktuku. Sk ykaszye O. 1. baik, «mpaBoBa Hayka Big3HA4aeThCs
VIIOPSAKOBAHOIO CHCTEMOIO B3a€MOIIOB’SI3aHMX, B3a€EMO3YMOBJICHHX Ta B3a€MOJIIOUNX
MTOHSTH 1 KaTeropid, sIKi BU3HAYAIOTHCSA MPEAMETOM Ii€l HAYKH 1 BOJHOYAC BimoOpaXkaroTh
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JIOTIKOCEeMaHTHYHY OpTaHi3aIlifo 3HaHb y cdepi nepkaBu i mpasay [3, c. 43]. I xoua nmeski
BBa)KAIOTh TEPMIHOCUCTEMY «KaTETOPiabHO-IIOHATIIHAHN armapaTy TaBTOJOTIEI0 3 MPaKTHIHOT
TOukH 30py [3, c. 41], BoHa B Hayli nepeaae 3MICT MO3HAYEHUX SBUII i MPEAMETIB MEBHOI
ramy3i. lle mnuTaHHA CHIBBITHOIIEHHS MIX KaTEropisiMH, IIOHATTSAMH, IIPAaBOBHUMHU
IHCTUTYTaMH, TepMiHaMH € 00’€KTOM OOTOBOpPEHHS SIK y Teopii mpaBa, Tak 1 y CIelialbHuX
ramy3eBUX HayKax.

KpuMiHanbHe MpOBaJKEHHS OXOIUIIOE PI3HOMAHITHI IIPaBOBI KOHIEMINi, 30Kpema
3araJbHOIPABOBI IIPUHIIMITH, SIK-OT 3aKOHHICTh 1 BEPXOBEHCTBO IPaBa, MiXKTally3eBl TEPMiHH,
SK KpUMIHAJIbHE TPABOMOPYIIICHHS, KPUMiHAIbHA BIAMOBIAAIBHICTD, BiIIIIKO{yBaHHS IITKOJIH,
aJIBOKaTChKa MisUTBHICTH 1 CyIOBa eKCIIEPTH3a, a TaKOXK Tady3eBi MOHATTS, Taki SIK
KpUMiHaJIBHE MPOBA/HKECHHS, OOBUHYBAUCHHS, CIIMUMN CyAIs Ta BUPOK. 3aBISIKHU criermirt
CBO€1 MISTIBHOCTI, sSka OOyMOBIICHa 3aBJaHHAMH Ta IOPSIKOM 3JIHCHEHHS CyIOYHHCTBA
(TOPHUCIOUKIIIHOTO TMpoLecy), JCesSKi MDKraiy3eBi TepMiHH (TMOHATTS) OTPUMYIOTH PI3HHMA
BMICT, SIK-OT JIOKa3H, JOKAa3yBAaHHS Ta 3aXO0H IPUMYCY.

HeonHo3HauHICTh TEpMiHIB 1 IOHATH BHUSIBISETHCA B TOMY, IO TIOHATTSI, sIKe BimoOpakae
00’€KT, MOXKE 3a3HaBaTH 3MIH, TOOTO Ma€ 3JAaTHICTH, 3MIHIOBATHCS B 3HAYEHHI Ta CEHCI
MOBHOTO BUpa3y, TOJ1 SIK TEPMiH 3aJUIIA€ThCS HE3MIHHUM [3, ¢. 47].

OTxe, eBONIIONIA COIiAIbHUX BIJHOCHH, 0 BHUHHUKAIOTh y 3B’S3KY 13 BUMHCHHSM
KPUMIiHAIBEHOTO MIPABOIIOPYIICHHS Ta BUPIMICHHSM IIOB’S3aHOTO 3 HAUM CYCIIIBHO-IIPaBOBOTO
KOH(DIIKTY, MTOPOKY€E MEPETBOPESHHS B TEPMIHOJIOT1{, BU3HAYCHHAX TEPMIHIB Ta MiIX01ax A0
3MICTy KOHKpETHHX NOHATH. lle € 00’exkTuBHUM mpouecoM. OCHOBHHM €, Ha Hally AYyMKY,
JOTPHIMaHHS IPUHIUITY ITPABOBOI BU3HAUYCHOCTI, SIKMI € HEOOXiAHOIO CKIIaJJOBOIO BEPXOBEHCTBA
IpaBa Ta TaPaHTYE JETKICTh PO3YMIHHS 3MICTY TpaBa i MOXKITMBICTh CKOPUCTATUCS IIM IIPABOM
y pasi motpedu. Takok BaXKIIMBO BiI3HAYMTH, 110 MOHATTA, 32 CBOEIO MPUPOIOK, € OCHOBOIO,
OCKIJIbKM BOHO XapaKTEpU3Ye MPEMET, 00 €KT UM SABUIIE 00’ €KTUBHOI IHCHOCTI, aKyMYIIIOE iX
o3HaKH. [IOHATTS BU3HAYAETHCS Yepe3 TEPMiH (TECPMiHOCHCTEMY), 3MICT SIKOTO PO3KPHBAETHCS
uepes AediHiLito.

VY KOHTEKCTi CTaBJIECHHS A0 CYAOBOTO MPOBAIKECHHS, PO3MNIAAAIOUM MOro SK CKIaJOBY
KPUMIHAJILHOTO TMPOIleCY 1 BHW3HAKOYM HOro SIK TPAaBOBY KaTEropil0 KPUMIHAIBHOTO
MPOLIECYAIBHOTO MpaBa, MU MOXeMO Kilacu(iKyBaTH BCi 3aKOHO/IaBYO BU3HAYEHI TEPMIHU SIK:
1) 3aranbHi, 0 OXOILTIOIOTh yC€ KpUMIHAJIBHE MPOBAJXKEHHSA, TaKi sIK «OJM3BbKI POAUUL»,
«OOBHHYBaueHHS», «HEMOBHONITHA 0c00a», «3akoH YKpailHH T1po KpUMiHAJIBHY
BIAMOBIAANBHICTEY Ta 1HINI; 2) CeMialibHi, SIKi 0e3MmocepeTHbO0 BUKOPHCTOBYIOTECSA B CYIOBOMY
MIPOBAKEHHI, TaKi K «TOJIOBYIOUHID», «CYy]l alleNAIIHHOT IHCTAHIIIT», «Cyl KacalliHOT IHCTaHIIII»,
«CyJI TIepHIoi HCTaHI», «CYIs», KYYaCHUKH CYJIOBOTO MPOBAPKEHHS»; 3) MOOIYHO MOB’sI3aHi 13
CYIOBUM TIPOBa/KCHHSIM, TaKi SK «CTOPOHH KpPHMIHAIBHOTO TPOBAUKCHHS), «Ii3HAHHD,
«II0CYZI0BE PO3CIIAYBaHH», KIIPOKYPOP».

Bapto 3a3HaunTH, 10 BCi BU3HAYEHI TEPMiHH MEBHOIO MIpOI0 MOXXYTh OyTH IOB’s3aHi 3
CYIOBUM TIPOB/DKCHHSIM 3aJIS)KHO BiJ OOCTaBHH CIpaBH Ta CYIMIBCBKUX HEPEKOHAHb.
TepMmiHn «0OBHHYBAaYCHHS» 1 «JAepKaBHE OOBHHYBAaUYCHHS» MAIOTh CICHU(IUYHI O3HAKH.
Ilepuie BH3HAYA€THCA SK «TBEP/KEHHS TMPO BUYMHEHHS TIEBHOK OCO0OI0 JIisIHHSA,
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repe10adyeHoro 3aKOHOM YKpaiHH PO KPUMIHAIBHY BiIOBIAIBHICTh, BHCYHYTE B TIOPSJIKY,
BcTaHOBICHOMY MM Konexcomy». Jlpyre sBiste cobo0ro mporecyaibHy MisUIbHICTD IPOKYpopa,
CIpPSIMOBaHYy Ha JIOBEJCHHS IepeA CyAOM OOBHHYBAu€HHS 3 METOI 3a0e3leucHHs
KPUMIHAJIbHOT BiJIMOBIIAJIBHOCTI OCOOH, 1110 BUMHHIIA KPHMiHAIBHE TIPAaBOTIOPYIICHHS.

He3Bakaroun Ha pI3HUIIO B 3aKOHONABYOMY BH3HAUeHHI (OOBHHYBadeHHS — L€
TBEP/DKEHHS...; JIepikaBHE OOBHMHYBAu€HHS — II€ MpolleCyalbHa IisSNBHICTH MPOKYpopa),
o0uBa TepMiHM BHUKOHYIOTH pi3HI (YHKII I CYJOBOTO INPOBA/KEHHS: OOBHHYBAYCHHS
MOXKe OYyTH MiITpUMaHe MOTEePHiIuM abo HWOro MpeICcTaBHUKOM 1 (PaKTHYHO MOXKe OyTH
CTBEp/XKCHE CBIIKOM; Jep>KaBHE OOBHUHYBAYCHHS 3IIHCHIOETHCS BUKIIOYHO HPOKYPOPOM.
Hespaxxaroun Ha 11e, 00M/Ba TEPMIHU € MPOLECYATHHUMH (DYHKIISIMH CTOPOHU OOBHUHYBAUCHHS,
IO SKOI HameXaTh CIiAYMH, Mdi3HABa4, KEPIiBHHK OpraHy JOCYJOBOTO PO3CHiTyBaHHS,
KEepIBHUK OpraHy [i3HaHHS, MPOKypop, NOTEpHiauid (HOro mpeacTaBHUK, 3aKOHHHH
MIPEICTAaBHUK). BiICYTHICTh YiTKOTO BU3HAUCHHS MTOHATTS «IPOLECYAIbHI (GYHKIID CTBOPIOE
KOJTi311 B OILIiHIII 3MiCTOBHOTO HamoBHEHHA JAe(iHilii «0OOBUHYBaUECHHSD.

Takuii TepMiH, K «CHTUMA CyIUIsh», HacamIepell Mae, 3laBajocs O, Halle)KaTd [0
MIOHATIIHOTO amapary CyJ0BOro mpoBakeHHS. OTHAK BU3HAYEHHSI CYyJOBOTO POBAKEHHS B
3aKOHOJABCTBI MICTUTP IMIATOTOBYE CYIOBE MPOBAKEHHS, Cy[OBHH PO3TISII, YXBaJCHHS Ta
MIPOTOJIONICHHS CYIOBOTO PIMICHHS, a TAKOXK MPOBALKCHHS 3 NEPEerBiAy CYIOBHX DIllICHb B
anessiniiHOMY, KacaliiiHoMy MOpS/KY, ajle He BKa3ye Ha CIiAYO0T0 CyIII0.

3a BU3HAYEHHSIM, CNITUUil CyAns — me CyIus Cydy IepIioi iHcTaHmii, 70 MOBHOBaXXEHb
SKOTO HAaJEeKHUTh 3IIHCHEHHS CYAOBOTO KOHTPOJIIO 3a NOTPHMaHHsAM IIpaB, CBOOOX Ta
iHTepeciB 0ci0 y KpUMiHAIBHOMY NPOBaKEeHHI. BiH MOXe TaKk0K BUKOHYBAaTH POJIb TOJIOBH
aneNsiiHOTO Cyly Y BHMIAAKY, NependadeHoMy 3akoHOM. Lle Bkasye Ha Te, IO CIiAYMiA
CyIisl HE JIMIIe BXOJWUTh y KaTEropilo «CyIIi», alle Mae TpolecyalbHi 00O0B’SI3KH, SKi
BUXOJISITH 32 MEXKi CYIOBOTO ITPOBAIKCHHSL.

3azHaunMo, 10 cyn, 3rimHo 3 4. 6 cr. 22 KIIK VYkpainu, moBuHeH 3abe3nedyBaTd
00’€KTHBHICTh Ta HEYNEPEIKECHICTh, CTBOPIOIOYM HEOOXiTHI YMOBH UISl pearizallii CTOpOHaMU
iXHIX HpOIeCyalbHHX IIPaB Ta BHKOHAHHS NPOLECYyaTBHHUX 000B’s3KiB. Cyx y KpUMiHATEHOMY
MPOBA/PKEHHI BHUKOHYE (YHKIIIO TPaBOCYIJIsA, IO OXOIUTIOE PO3MIA] KPUMIHAIBHOTO
MPOBaKEHHSI 32 CYTHICTIO BiJl MIATOTOBYMX il 10 OCTaTOYHOIO PillIEHHS IL[0JI0 CIIPaBH.

OTxe, iICHYIOTb NI€BHI HEBIMOBIIHOCTI B PO3YMiHHI TEPMiHOJIOTTYHOTO PAAY «CYA-CYIAs-
cmimunid cyis». s BUpINICHHS IbOTO THTaHHS, HA HAIly JYMKY, MOXYTbH JOTIOMOTTH
3aKOHOJIaBYl YTOYHEHHS y BH3HAUCHHI I[MX TEPMIHIB, BPaXOBYIOUH BUKOHAHHS HUMH
npouecyalbHuX QYHKIIH y KpUMiHAJIBHOMY MPOBAJXKEHHI.

Jeski TOCHiTHUKM BKa3ylOTh HA BIJICYTHICTh TEPMiHA «CYJOBE CIiJICTBO» y UYUHHOMY
KIIK VYkpaian. OpHak TpaBWIBHO BiJI3HAYAETHCSA, IO 3MICT CYJOBOi [isSUIBHOCTI 3
MPOBEICHHS CYIOBOTO CIIACTBA (DAKTHYHO 3aIHIIAETHCS Y KPUMIHATEHOMY TIPOIECyaTbHOMY
3aKOHI. 3aMmiHa HOro TEpMIHOM «CYIOBHMH PpO3IJISA» MOXE NPU3BOAMTU [0 IUTyTaHUHH,
OCKIJIBKH I TepMiH MICTUTH MIMPIIi eTanu KpuMiHaigbHOTO Tporecy. Iopsin i3 yactuHaMu
CY/IOBOTO PO3IJISIAY, CYIOBE CIIACTBO € MiAETAllOM OCTaHHBOTO. MOXIIMBO, JUTSl TEPMiHOIOTTIHOT
TOYHOCTI Ta BpaxyBaHHS (DYHKIT CiJICTBA, HA3BY ILOTO TiJETay MOTPIOHO CKOPHTYBATH,
HaNpUKJIaA, BUKOPUCTOBYIOUM TEPMIH «CYIOBE IOCHTIKEHHS», fKEe BigoOpa)ka€ MpPUHIUI
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CYZOBOTO IPOBa/KEHHA. BHIiNEHHS HBOTO eTamy B Cy[OBOMY PO3IJISi, Ha Haml MOTIIAL,
CIIPUATHME YTOYHEHHIO ITOHATIHHOTO anapary CyZ0BOTO IPOBA/KEHHS.

Jeski TepMiHH Yy MOHSTIHHOMY amapaTi KpPUMIHAJIBHOTO MPOLECYaNbHOTO 3aKOHY
BU3HAYAIOTBCS dYepe3 IHIN TepMiHM, $Ki 31 cBOro OOKy HE MAlOTh YIiTKOi IIPaBOBOI
periamenTanii. Hanpuknan, «kpuMiHalIbHE TPOBAJKEHHS OITUCYETHCS SIK «IPOLIECYIbHI il Y
3B’SI3KY 13 BYMHEHHSM [iSIHHS, Mepea0aueHoOro 3aKOHOM YKpaiHM IIpo KpHUMiHAJIbHY
BianoBizaneHicTh» (1. 10 4. 1 c1. 3 KIIK Ykpainu). HaBiTh 32 HassBHOCTI BU3HAYEHb OKPEMHUX
TEPMIHIB y JESKUX BUIAJKaX IIe MOXKE 3/IaBaTHCS TABTOJOTTYHUM, HANIPUKIIAJ, «KPUMIHAIbHE
IIPOBA/DKEHHS — JOCY0BE PO3CIIIIyBaHHS 1 CyJJOBE IPOBAKEHH. . .», «CYJIOBE MPOBa/KEHHS —
KpUMiHaIbHE IPOBAKEHHS ... ».

Bararo TepminiB i TepminocucteM, npexactaBieHux y KIIK VYkpainu, momaroTecs sk
TIepeTiK CKIAJ0BHUX BiJITOBIHOTO TIOHATTS, a HE CIIOCOOOM iX (DyHKITIOHATEHOTO BU3HAYEHHS.
Hanpuxnaz, «roJoByrOUuHii» OMHCY€EThCS SIK «CYIs, SIKUM pO3MIIsAae CpaBy 0JHOOCO00BO, a
IpU KOJETiaIbHOMY PO3IJIii CHpaBH — CYAIS-JOINOBifad, BH3HAYEHUH CIUHOIO CYHOBOIO
iH(hOpMAITITHO-TEJICKOMYHIKAIITHOI CUCTEMOFO i1 yac po3noairy cripasu» (1. 2 4. 1 cT. 3);
«yYaCHHKH CYZOBOTO IPOBAIKEHHS» OXOILTIOIOTh «CTOPOHM KPUMIHAJIBHOTO MPOBA/KEHHS,
HOTEepIIOro, Horo mpeAcTaBHUKA Ta 3aKOHHOIO MpPEACTaBHMKA, IUBUIBHOTO IO3UBAua...»
(m. 26 4. 1 cT. 3).

OTxe, HAsSBHICTH PI3HOMAHITTS TEPMIHONOTIYHO-IC(IHIIIHHNX, CYTHICHO-3MICTOBHHX
O3HAaK KaTeropiil i MoHsTh, 0 BUKOPUCTOBYIOTHCA B CYyJOBOMY IMPOBAKEHHI, MiAKPECITIOE
JOIUTBHICTE CTBOpPEeHHS Kiacudikamii. KpurepismMu mns TpymyBaHHS B MeXKaxX OJIHOTO
BUJY MOXYTh CIYI'YBaTH CTYIiHb Yy3araJbHEHOCTI Ta 3HAUYYNICTh IS KPUMIHAJILHOTO
IPOLIECYaNbHOIO MPaBa 3arajaoM, a TAaKOXK AJIsl CyA0BOrO IpoBakeHHs 30kpema. Lli kpurepii
MOXYTb OyTH (pyHIaAMEHTAIBHUMH I TTOOYIOBH MOHATIHHOTO amapaTry 00’ €KTiB (SBUII), IO
PO3DIIAIAIOTECS T4 MIATPUMYIOTBCS TEOPETUKO-METOJOJIOTIYHO Ha PIiBHI KOHTHHEHTAIBLHOI
CHCTEMHU TIPaBa, KO0 KOPHUCTYEThCS BITYM3HAHA IIpaBoBa cucteMa. [lpyruii piBeHb BU3HAYAIOTh
OCHOBHI TOHATTS KPHUMIHAIBHOTO TPOBA/DKEHHS, SIKI MAalOTh IIPABOBY pEIIAMEHTAII0 B
KpUMIHAIFHOMY HpOIECyalbHOMY 3aKOHI Ta IHIINX HOPMATHBHO-TIPABOBHX aKTax. TpeTid
piBEHb TIpEACTaBICHWH CIEIM(IYHAMH MOHATTSAMU CYIOBOTO MpoBa/ukeHHA. O3Hakoro ix
MPUHAJISKHOCTI A0 MOHATIMHOIO amapaTy CyIOBOTO INPOBAPKEHHS € IXHE BUKOPUCTAHHS IS
peaizamii ¢pyHKIIT TpaBoCYAas B KPIMiHAIEHOMY HPOLIEC.

[lepcrieKTHBHEM HampsMOM YIOCKOHAJIEHHS IOHATIHHOTO amapary KpHMiHaJIbHOTO
NPOBA/DKEHHS € MaKCHMaJIbHE HaOJIM)KeHHS TIPaBOBHUX KaTETOpiH, SKi BUKOPHUCTOBYE TEOpis
IPOLECYaNbHOrO TpaBa Ta HayKa KPUMIHAJIBHOTO IPOLECY, [0 MPAaBOBUX IMOHATH Ta IXHIX
CHCTEM y KpUMIHAIBHOMY TPOLECYaIbHOMY 3aKOHI. BaknuBuM € ycyHEHHS po30iKHOCTEH y
TIyMa4eHHI JESIKHX KaTeropiii i MOHATh MK TEOPETHYHUM IIIXOJOM Ta 3aKOHOJaBYOIO
NPAaKTUKOIO, OCKUIBKM JIMIIE HAJaHHS iM dITKOTO HOPMAaTHBHO-IIPABOBOTO 3MICTY
3a0€3MeYnTh IX €HICTH ¥ chepi IpaBO3acTOCYBaHHS.

Muxaiinrox M. M. [lonamitinuii anapam cy006020 npo8aoicenHs 8 Yxpaini
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M. M. Mykhailiuk. CONCEPTUAL APPARATUS OF COURT PROCEEDINGS IN
UKRAINE

The article examines the conceptual apparatus of court proceedings in Ukraine. The
author emphasized that the reformation changes in the field of criminal proceedings are
aimed at implementing the principles defined in the Constitution, which recognize the highest
social value of a person's right to life, dignity, honor, and safety (according to Article 3 of the
Constitution of Ukraine). The legislative provision of these principles is based primarily on
the categories and concepts defined in the criminal procedural law and the theory of criminal
procedural law, with the aim of optimizing the conduct of court proceedings.

It is noted that, taking into account the obvious fact that the norms of both the CCP and
the Constitution of Ukraine have methodological, procedural and technical-legal
shortcomings, this gives grounds for concluding that the mentioned problem is relevant.

In this regard, it is important in this aspect that legal relations related to the
consideration of cases based on the fact and consequences of criminal offenses are regulated
by codes, the names of which include the keyword "criminal”. It is these relations that have
received the name "criminal proceedings”, and the entire apparatus of terms based on these

Muxaiiniok M. M. Ilousmitinuti anapam cy008020 npoeadicenus 6 Ykpaini
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concepts also includes the term "criminal". However, it is worth considering that the term
"criminal” is translated as "criminal”. This understanding of certain realities leaves doubts -
is this approach correct? After all, the double meaning of the word "criminal” can distort the
true understanding of the mentioned realities and complicate the perception of conceptual
and legal constructions included in this apparatus. This indicates a technical and legal
deficiency and a lack of authority, giving rise to problems of both a methodological and a
practical nature.

It was concluded that a promising direction for improving the conceptual apparatus of
criminal proceedings is the maximum approximation of legal categories used by the theory of
procedural law and the science of criminal procedure to legal concepts and their systems in
the criminal procedural law.

Key words: conceptual apparatus, category, court proceedings, judge, court, criminal
proceedings.
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B3AEMOAISA ITPABOOXOPOHHUX OPI'AHIB
31 3MI HI1 YAC PO3CJIIAYBAHHSA 3J10YUHIB
IPOTHU OCHOB HAIIIOHAJIBHOI BE3INEKH

Y cmammi Oocniosiceno numanus 63a€EMO0Ii NPABOOXOPOHHUX Opeauié nid uac
PO3CRIOYBAHHS 3N04UUHIE NPOMU OCHO8 HAYIOHANbHOI be3neKu. 3asHaueno, wo 8CMAaHO0BNeHHs.
HALEIHCHO20 PIBHA NPABONOPAOKY € HeOOXIOHOK YMOBOI Ol PO3GUMKY OeMOKpamii 6 YKpaini.
3miynenns ma 3axucm ybo2o NOPAOKY NOKIAOAIOMbCA HA PISHOMAHIMHI 0epiHcasHi ma
HeOepHCABHI IHCTMUMYYii, 30Kpema 0epicashi opeanu 81adu. Yrkpaina, nodibHo 0o binvuiocmi
Kpain 3 npeocmagnuybKoio 0eMOKPAMIEIo, MAE Mpu 2iiKU 81d0U — 3aKOHOOABYY, GUKOHABUY
ma cyoogy. OOHax ceped opeamié 61adu, Ha AKi NOKAAOEHO 0008 S3KU w000 3a0e3NeyeHHs.
NPasonopsaoKy, 3axXucmy npag i 3aKOHHUX [HMepecié cpOMAOsH, OePICABHUX | 2POMAOCHKUX
opeanizayiil, ocobuse 3HavenHs 8idicparoms NPAsoOXOPOHHI OPeaHU.

Koncmamosano, wo cbocooui 3MI cpopmysanucs 6 ocobruguil incmumym O0emoKkpamii,
Wo enausac Ha 6ci cghepu dicumms CycniibCmed, 30Kpema KPUMIHAIbHE CYOOYUHCINBO.
Koncmumyuyitine npaso epomadsn na ompumanns inghopmayii npo 60pomvOy 3i 3104UHHICIO
6 YKpaini € 0cH08010 015 30IUCHEHHS 2POMAOCHKO020 KOHMPOTIO 3d OISIbHICIIO OP2aHi8 81a0U
v cghepi npasonopsaoxy. Tomy nompebda 6 3anyuenni moosicnugocmeii 3MI onss nompeb opeanis
OI3HAHHA MA 00CYO08020 CHIOCMBA € AKMYANbHOI, 0COOIUBO CMOCOBHO 3I0YUHIE NPOMU
OCHO8 HaYioHANLHOL De3neku 6 moul uac, Koau 8 Ykpaini ioe itina. O6IpyHmMosano, wo 6niue
iHOpMAYItiHUX YUHHUKIE HA 6CI COYIANbHI CMPYKMYPU € He8i0 EMHOI0 XapaxmepucmuKow
cyuacnoeo cycninbemea. Ykpaina, nepebysaiouu 6 cmawi GiliHU, NOBLILHO, ale CUCTHEMATNUYHO
PYXAEMbCS 8 HANPSIMI CBIMOBUX CMAHOAPMIE IHHOPMAYIUHOT enoxu.

Axyenmogano yeacy Ha MOMY, WO HA CbO20OHI Oinblicmb OpYKOBAHUX mMd
ayoiogizyanvHux 3MI exce icHyrombv 6 enekmponHitl eepcii 6 mepedrci «Ilumepremy. Lle oac
3M02y NPABOOXOPOHYAM BUKOPUCMOBYBAMU  ABMOMAMU3OEAHT  IHHOPMAYIIHO-NOUYKOBI
cucmemu (AIIC) ons nowyky Kpuminaricmuyno sHauyujoi ingpopmayii, it knacugpixayii ma
30epesicentsi y 8i0N0BIOHUX OAHKAX OAHUX.

3pobneno 6ucHoB0K, WO BANCIUBO BPAXOBYBAMIU, WO ICHYE 360POMHULL 36 30K MidC
nompeoamu CycniibCmeda ma to2o0 MOJACTUBOCHAMU CMEopiogamu makxi cucmemu. Hum
Oinvbule KPUMIHANI308aHe CYCNITLCMBO, MUM B0HO eKOHOMIUHO ciabuie 1l nompebye 3HAUHO
binvute eghekmusHUX IHCMpPYMeHmis 015 GOpomvoOU 31 3NOUUHHICIO.

Knrwuosi cnoea: e3aemodia, 3MI, 310uunu npomu O0CHO8 HayioHAIbHOI Oe3nexu,
PO3CNIOYBAHHSA, CIOYI.
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BcraHoBIIeHHS HAJIGKHOTO PIBHS TPABOMOPSIKY € HEOOXITHOI YMOBOIO JUISI PO3BHTKY
JieMOoKpaTii B YKpaiHi. 3MilIHEHHS Ta 3aXHCT [bOTO MOPSAKY MOKIaal0ThCs Ha Pi3HOMAHITHI
JiepKaBHI Ta HeZiep KaBHI IHCTUTYIIi1, 30KpeMa JIep>KaBHi OpraHu Biaau. YKpaiHa, moaioHo 0
OimpIocTi KpaiH 3 MPEACTaBHUIIBKOIO JIEMOKPATIEI0, MAa€ TPU TUIKM BIagH — 3aKOHOJABUY,
BHKOHaBYy Ta cynoBy. OJHaK cepel OpraHiB Biajyd, Ha SKi MOKJIaJIeHO OOOB’SI3KH IIOJO
3a0e3MeUYCHHS PABOIOPSIKY, 3aXUCTy TPaB 1 3aKOHHUX IHTEPECiB TPOMAJIH, Nep KaBHUX 1
rPOMAaJICEKUX OpraHi3alliif, 0coOIMBe 3HaAUEHHS BiIIrPalOTh MPAaBOOXOPOHHI OpTraHU.

VY cy4acHOMY JI€eMOKPaTHYHOMY CYCIIIBCTBI KIIOUOBHUM JKEPEIIOM Jep)KaBHOI BIAIU €
Hapo. 3 i€l MPUYNHHA OPTraHy BJIATH HE MOXYTh €()EKTUBHO NiATH 0e3 aKTUBHOI MiATPUMKH
rpoMaasH. Y IbOMY KOHTEKCTI OCOONMBY BaXKIHBICTH OTPHUMYIOTH HEAEPKaBHI IHCTUTYIII,
AKi CHpPUSIOTh YTBEPKECHHIO NPABONOPSAKY Ta 3aKOHHOCTI. OAMH i3 Takux IHCTHTYTIB,
SKOMY BiJIBEICHO 3HAUyIly poOJib, — 3aco0M MacoBoi iHpopmamii (3MI). 3amanns 3MI
[OJIsira€ B CIPHUAHHI BHPINICHHIO NWX BaXJIMBUX 3aBAaHb HE CIIOCOOOM B)KWBaHHA
Jep KaBHOTO MPHUMYCY, IO XapaKTepPHO MJIs OpPTaHIB BIaH, a CIocOOOM BIUIMBY Ha cdepy
JyXOBHOTO # 17I€0JIOT1YHOTO PO3BUTKY CYCIHIJILCTBA.

Ha cporoani 3MI cdopmyBanucs B 0COOTUBHI iHCTUTYT IEMOKpATIii, IO BIJIMBA€E HA BCi
cepu KUTTSA CYCIUTLCTBA, OXOIUTIOIOYH KPHMiHAJIbHE CyIOYMHCTBO. KOHCTUTYIIIHHE TIpaBo
TpOMaJISTH Ha OTPUMAHHS iH(OpMAIil Ipo 60pOTHOY 31 3OYMHHICTIO B YKpaiHi € OCHOBOIO IS
3IIMCHEHHSA TPOMAJICBKOTO KOHTPOJIO 3a JiSUIbHICTIO OpraHiB Biaau B cdepi MpaBOMOPSAKY.
OTxe, BOKIMBICTD 3aJTy4eHHS PecypciB 3ac00iB MacoBOi iH(pOpMAITiT Ay 330BOJICHHS TIOTPeO
OprafiB TIPABOMIOPSIKY Ta IOCYIOBOIO PpO3CTIAYBaHHS CTAa€ HAA3BHYANHO aKTYaJbHOIO,
0COOJIMBO B KOHTEKCTI 3JIOYHMHIB, L0 CTAHOBIIATH 3arpo3y HallloHaJIbHIN Oe3meri, 30kpemMa B
nepiof] BiHU B YKpaiHi.

AHami3 TPOBEAEHUX MOCTIDKEHb YYCHHMH-KPUMIHANICTAMU BKa3ye Ha BIICYTHICTh
CHCTEMHOCTI Ta HAayKOBOIO OOIPYHTYBaHHS B I[bOMY HAaIpsAMi [IiSUIBHOCTI OpTraHiB
npaBonopsaAKy. Jlo mbOro MOMEHTY BIJICYyTHE TOBHE PO3YMIHHS MOMJIMBHX CITOCOOIB 1
TaKTUYHUX MPUHLUIIB BUKOPHUCTAaHHS 3ac00iB MacoBoi iH(opMaii miJ 4ac po3ciigyBaHHS
3JI0YMHIB IIPOTH OCHOB HAI[IOHAIBHOI Oe3meku. barato mpars, NpUCBSYEHHUX Liil mpobiemi,
BUCBITIIIOIOTH TPAAUIIiiHI (POPMHU FiSTIBHOCTI IPAaBOOXOPOHHUX OPTaHiB, SKi Oymnu po3poOieHi
B MUHYJIOMY CTOJITTI, 1 TOMY BOHH BIJICTalOTh BiJl BAMOT CYy4YacHOT 3JIOYNHHOCTI.

BronuB indopmaniiiHux (axkTopiB Ha BCi colLiajbHI CTPYKTYPU € HEOOXiTHOIO PHUCOI0
CYYacHOTO CYCIiJIbCTBA. YKpaiHa, mepeOyBaloun y CTaHi BiiHH, TIOCTYIOBO, ajie CUCTEMAaTHYHO
pyXaeThcs B HampsiMi TII00aTBHUX CTaHAAPTIB iH(opMaLiiftHoi epru. BaxmuBo 3a3HaYNTH, IO
PO3BUTOK 1HQOPMALIHHUX TEXHOJIOTIH HE OOMEXKYEThCSA JIMIIE TEXHIYHAMH aCTeKTaMH,
ayle 3HAYHOI MIpOI0 OXOIUTIOE TyMaHiTapHi cdepu. lle mpuBeno 1m0 BHHUKHEHHS Ta
HAKOIMMYEHHS 3HAHb Y HOBUX T'YMaHITapHUX HAYKOBUX Taiy3sX, sIK-OT COLialbHa IICHXOJIOTis,
iH(popMaIIiiiHe mpaBo, Mponara”/a, COmiooTis, peKiIama, KypHaIiCTHKA, Teopis KOMyHiKaIlii
TOIIO.

VY4eHi nux raimy3ed NpUIUIAIOTh 3HaYHY yBary BUBYEHHIO poii 3MI Ta BIIMBY MacoBoi
iHpopMaril Ha cycmiabHE XHUTTS. | 3po3ymiso, IO 3 YaCOM KPHUMiHAIBHI CTPYKTYPH CTallU
BUKOPHUCTOBYBATH IIi HAYKOBi JOCATHEHHS IS 3JIOYMHHHUX IIed. Y 3B’S3KYy 13 TaKUMH
HETaTHBHUMH TEHJACHIISIMUA 3aBIAaHHS MPaBOOXOPOHHHX OPraHIiB y CIIpaBaX pPO3KPUTTI Ta

Tuzoe B. O. B3aemoodia npasooxopornux opearis 3i 3MI
nio yac po3caioy8anHs 310YUHIE NPOMU OCHO8 HAYIOHATLHOL be3neKu
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pO3CITiIyBaHHS KPUMIHAIBHUX IMPaBONOpyIIieHs Ha modaTky XXI cTONITTA cTae ocoOiHMBO
aKTyaJbHUM, BUMAarar4d HOBUX, HETPAIUIIHHUX miaxoniB. Cepea HUX 31aTHICTH (axXiBIIiB
npasa (CliguuX, IPOKypopiB, aABOKATIB) e(hEeKTUBHO B3a€MOJIATU 3 Mac-MeJlia, IKi 3aiMaroTh
Ba)KJIMIBE TTOJIOKCHHS B HOBIN JUII IIPAaBOOXOPOHHUX OpraHiB iHpopMariiHiit chepi. Bin miel
B3a€MOJIIT 3aJICKUTh €(PEeKTHBHICTL OOPOTHOM 3 CYy4YacHOIO 3JIOYMHHICTIO, 30KpeMa y cdepi
HAIIOHAJILHOT OE3MEKH.

Barato BueHux-kpumiHaiicTiB, a came B. baxin, Il. Binenuyk, 1. I'epacumos, I. I'opa,
JI. Apankin, B. Kyssmiuo, B. OOpasnos, B. Ilepkin, I'. IIpoxomenko, II. [{umban,
B. lukanos, H. llypyxHOB Ta iHII, po3risfald NUTaHHS BUKopuctaHHs 3MI ming gac
pO3CIiyBaHHS 3JIOYMHIB. Maibke B KOXHOMY CyYacCHOMY MiIPYYHHUKY 3 KPHMiHAIICTHKA
BiJJ3HAYAIOTBCS MOJMJIMBOCTI BUKOpUCTaHHA jomomorun 3MI B mpomeci po3ciiiyBaHHS
3mounHiB. OMHaK MOTPIOHO 3ayBakKUTH, IO JOKIATHUX JOCTIMIKEHb IIHOTO HAYKOBOTO
MMATaHHS BYCHI-KPUMIHAIIICTH JI0 IILOTO Yacy He MPOBOIHIIH.

VY xoni BuBUeHHs mpobiemu monyueHHs 3MI mo chepu KpEMIiHATBHOTO CYIOYHHCTBA
BYEHI BKa3yIOTh Ha JIesIKi TO3UTHUBHI aCIIEKTH 1X BUKOPUCTAHHA B ONEPAaTUBHO-PO3ILIYKOBIH Ta
CIiTgii aisutbHOCTI [1]:

— MiHIMI3aIlisl BUTpAT Yacy, 3ycWib 1 (iHAHCIB, IO MPH3BOIUTH JO IPOLECYaTbHOI
€KOHOMIT;

— IIBUJKICTh Y 31 CHEHHI 1HILIIOBAJILHOTO BIUIMBY Ha HACEJICHHS;

— Maibke HeOOMEeXEeHUH NPOCTip, Ha SKUH MOXE IOIIMPIOBATHCS 3aITyYCHHS HACEJICHHS
JI0 PO3IIYKY 3JIOYMHIIA Ta PO3ciiayBaHHsS 3ymounHy 4depe3 3MI. Ha chorojni 1e mutaHHS
0CO0JIMBO aKTyalbHE IiJl Yac BHSBICHHS KOJNAOOPAHTIB HA TEPUTOPISX, IO IepeOyBaIOTh ITi[
TUMYaCOBOIO OKYTIAII€I0 BOPOTa;

— CTBOPEHHS CUTYalii, sika HalOUIbIe Crpusie PO3KPUTTIO MPOTUIIPABHOTO TisIHHS depe3
3MI. Benmke 3HaueHHS Ma€ acmeKT PO3TOJIONMICHHS iH(opMamii mepex HACEICHHSIM IIPO
oco0y, sika BYMHWIA TSOKKHH 3704nH. Lle CTBOpIOE yMOBH, SIKi YCKIagHIOIOTH HACTYIHY
3JI0UMHHY TPOTUIIPABHY AifJIBHICTD 1 3a11001ral0Th YXUIEHHIO Bijl BiANOBIJAIBHOCTI;

— CIIPUSHHS MiJBUIICHHIO DIBHA IPAaBOBOTO YCBIIOMIICHHA Ta COL{aJbHO-NPABOBO]
AKTUBHOCTI CepeJl HaCelleHHsI.

Boanouac BapTo 3a3Ha4YMTH, 110 TPAIIBHUKKA MPABOOXOPOHHUX OPTaHiB, TaKi SK CIiYi,
OINEPYMOBHOBAXEHI i MPOKYpOpH, MOBHHHI PO3YMITH, IO 3aCTOCYBaHHsS 3acO0iB MacoBOi
iH(opMaIil B KOHTEKCTI KPUMiHAIBHOTO IPOBAKEHHS, HE3BA)KAI0UX HA MO3UTUBHI ACHEKTH,
TaKOX HECe PHU3UKH Ta 3arpo3d AJIS YCIIIIHOTO PO3KPHUTTSA i pO3CIiXyBaHHS 3IIOYHHIB,
30KpeMa IMPOTH OCHOB HaIlioHalbHOT Oe3reku. CIoIU BXOAATh KOHKPETHI Ta TMOTEHINIiHI
MOXITUBOCTI BUKOPUCTAHHS KPUMIHABHIMU €JIeMEHTaMHU iH(pOpMAIIil, IKy PO3IOBCIOKYIOTh
3MI, gns mpoTHIii OpraHam JIOCY/JOBOTO CINIJICTBA, BYMHEHHS MPOTUIIPABHUX ii,
po3roJiolieHHsT KOH(IMEHIIIMHUX JaHuX JOCYJ0BOTO CiificTBa abo Mi3HAHHSA, a TaKOXK ISt
JUCKPEIUTAallli MpAaliBHAKIB MPABOOXOPOHHHUX OpraHiB Ta IiHIIE. 3 ypaxXyBaHHAM IIUX
00CTaBMH MOXKHa 3pOOMTH BHCHOBOK, II0 BHUKOPHUCTaHHsS 3aco0iB MacoBoi iHQopmarii
CJIITYMMH T/ 4ac PO3CIiLyBaHHS 3JI0YMHIB BUMAra€e TaKTHYHOTO MiJXO0.y.

AKTyaJTbHUAH CTaH BHKOPUCTaHHS iH(OpMaIliifHIX TOBiToMIIeHb Bl 3MI npaBooXOpOHHUMHA
OpraHaMy I Yac PO3KPHUTTS Ta PO3CIiMyBaHHS 3JIOYMHIB MPOTH OCHOB HAIiOHAIBHOI

Tueog B. O. B3aemoois npasooxopounux opearie 3i 3M1
nio 4ac po3ciioye8anis 3104UHI8 NPOMU OCHO8 HAYIOHATLHOI be3neKu
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0e3IeKr OXOILTIOE PI3HOMAHITHI acTieKTH, SK-0T (JOpMyBaHHs TPOMaJICEKOT JYMKH, IPOBEICHHS
ITONTYKOBOI POOOTH, BHSBICHHS 3JO0YMHIB, HIPOTHIIS PO3CIIITYyBaHHIO, & TAKOX PO3KPUTTS
TAEMHUX KOMYHIKaIlif y4YacHUKIB OpraHi30BaHUX 3JI0YMHHMX TIpPYyNn 1 TEPOPUCTUUHUX
opranizamid. Ili nHampsmm BukopuctanHa 3MI NpaBOOXOPOHHHUMH OpraHaMu y cdepi
KPUMIHAJILHOTO TPOBa/PKEHHS HE € BUYCPIHUM TmepemikoM. JlieBicTh IX 3aCTOCYBaHHS B
OJANBIIOMY OyZe BU3HAYATUCS PIBHEM BHBYCHHS T4 CHCTEMATH3allil MPAKTUYHOTO JOCBITY
OIIepaTUBHO-PO3IIYKOBOI Ta CIIiA401 JIiSUTBHOCTI, @ TaKkoXX PO3BUTKOM HOBHUX MeETOJIB
3armo0iraHHs HeIPaBOMipHOMY BUKOPHCTAHHIO TTOBioMiIeHb 3MI.

HeoOxigHO BKa3aTH, 110 BUKOPUCTaHHS MOXJMBocTed 3MI y MisSUTBHOCTI MPaBOOXOPOHHUX
OpraHiB, sIKi PO3KPHBAIOTH Ta PO3CIIAYIOTH 3JIOYHHH IIPOTH OCHOB HAIIOHATHHOI OE3MeKH, €
JUIIE OAHIEK 3 ACHEKTIB YAOCKOHAJIEHHS NMPAaBOOXOPOHHOI poOoTH. OJHAK 3 ypaxyBaHHSIM
3pOCTaloyoro BIUIMBY iH(GOpMAaifiHMX YMHHUKIB Ha BCi chepu CyCHUIbCTBA II€ CTaE
HeoOXimHicTIo. Tak, MisIbHICTH MPABOOXOPOHHUX OPTaHiB B YKpaiHi y chepi KpUMIHAIBHOTO
MIPOBAKCHHS TIOBUHHA 0a3yBaTHCS Ha PO3YMiHHI 3aKOHOMipHOCTel (yHKUIioHyBaHHS 3MI.
OTxe, nepe] MPaBOOXOPOHISIMU NIOCTA€ 3aBAAHHS BUBUUTU B3a€MOJIIIO 13 3aco0aMH MacoBO1
iHpopmariii, epeKTUBHO BHKOPHUCTOBYBAaTH iX IOTEHIal Yy 3aBAAHHIX 3 PO3KPUTTS Ta
PO3CITiTyBaHHS 3JI0YHHIB TPOTH OCHOB HAITIOHAIBHOT O€3MeKH i YMUIO B3aEMOMISITH, JIJIS TOTO
o0 MiHIMI3yBaTH MaryOHHMH BIUIMB, CIIPSIMOBAaHWN Ha (YHKIIOHYBAHHS IPABOOXOPOHHUX
OpraHiB.

[cHYIOTBH KIIFOUOBI Ta HEOOXIiTHI HANPSAMHU, SKi YKpaiHCBKi MOCTiaHUKH, sSK-0T 1. HeoHoB,
A. ITuceMennunpkuii, B. Cepporin, O. [lenncoBa, B. Mockogellb, iIeHTH(IKYIOTh SIK OCHOBHI
cdepu, A€ opraHu Ji3HAHHS Ta JOCYJOBOTO CICTBAa MOXYTh BukopucroByBati 3MI. Cepen
IIUX HamnpsMiB BUKOpHCTaHHA 3MI MoXHa BHUIIIMTH Taki: 3AifiCHEHHS IOPUAUYHOTO
BUXOBaHHS CEpell HACEJICHHS; CTUMYJIIOBaHHsS aKTHBHOI y4acTi IPOMajsH Yy BUSIBJICHHI Ta
po3ciiTyBaHHI KpUMiHAIBHUX IPABONOPYIIEHB; IPUIIMHEHHS, OJIOKYBaHHS 9 HEHTpasi3aris
(bakTopiB, SAKi CIPUAIOTH BYNHECHHIO 3JI0YHMHIB; ¢()eKTHBHE BUKOPUCTAHHS MTEPEIOBHX METO/IIB
3arno6iraHHsl KpUMiHAJIBHUM MPaBOMOPYIIEHHM; MiJBUIICHHS aBTOPUTETY Ta 1HIII acleKTH.
Ili acexkTu MOBHICTIO BiAJ3epKaleHi B 3a3HAYCHUX HANpsSMax AisJIbHOCTI, SKi BU3HAYEHI B
3akoni Ykpainu «IIpo HarionansHy momiriro».

Jis  migBumeHHs e(eKTHBHOCTI BHKOpHCTaHHS 3MI B pO3KPHUTTI KpPHMiHAIBHHUX
MPaBOMOPYIICHb Ta MOIIYKY 3JIOYUHIIIB BUCHI PEKOMEHIYIOTh TaKi 3aXOJH: YiTKO BH3HAYUTH
METy Ta 3aBJaHHS IPOMaJICBKOCTi; BUOpATH BiANOBiAHY (hOpMy IMOJAHHS MaTepiaidy; y3rOJUTH
3 penaxiiero vac myOiiKyBaHHA iH¢opmarii (micume, obcsr, ctwib moBigomseHHA) [1].
Bukopucranus 3MI i HOCATHEHHS WX IIJIeH JomoMarae 3¢KOHOMHUTH Yac, OIEepPaTHBHO
iHpopMy€e HacelleHHS 1 CTBOPIOE MOXKJIMBICTH BHKOPHCTOBYBATH 3YCHJUIS BCIX COLUaIbHHUX
rpyn Ha HeoOMexkeHil Tepuropii. Lle Tako MO3HUTUBHO BIUIMBA€ Ha PiBEHb NPABOBOTIO
YCBIZIOMJICHHS Ta COIIABHOT aKTHBHOCTI MIMPOKOT0 KoJia ocio [2].

EdextuBHo BIpoBajpkeHa cucTemMa iH(GOPMYBAaHHS IIOAO MiSJIBHOCTI OpraHiB Ji3HAHHS
Ta JIOCYIOBOTO CJIJCTBA BHpINIye psJI KIIOYOBHX 3aBlJaHb. Lli 3aBHaHHA OXOIUTIOIOTH
PO3MOBCIO/KEHHS Cepell HaCeJICHHS Ta CYCIIILCTBA CBOE€YACHOI Ta 00’ eKTHBHOI iH(opMarii
mpo iX JISUTBHICTH, 3aMI00ITaHHS MMOIIUPEHHIO HEMPaBIUBOI pelkoBoi iHGopMarlii, oB’s13aHOT
3 LI€I0 TisUTBHICTIO, K4 CHOTOMHI aKTUBHO PO3IOBCIODKYETHCS B PI3HUX TelerpaM-KaHaax.

Tuzoe B. O. B3aemoodia npasooxopornux opearis 3i 3MI
nio yac po3caioy8anHs 310YUHIE NPOMU OCHO8 HAYIOHATLHOL be3neKu
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Kpim Toro, cumcrema Hamae iH(opMalio TpOMaasHAM IMOJO METOMIB CaMO3aXUCTy Ta
MPaBIWIBHOI TOBEOIHKA Y BHUIAAKY BHSBICHHS 3JOYMHHOI MOBEHiHKH. Takox 3abe3medye
MOSICHEHHS Ta KOMEHTApi 11010 3aX0/1iB, CIIPSIMOBAHUX Ha MPUIIMHEHHS Ta PO3KPUTTS HAHOLIbII
CYCHITBHO HEOe3MEeYHUX 3JI0YMHIB, TaKuX SK KoyabopariiHa IisUTbHICTh, IIIUTYHCTBO,
MIEPEIIKO/DKAHHSA 3aKOHHIM JMisuTbHOCTI 30pOoMHMX cHI YKpaiHM Ta 1HIIUX BIHCHKOBHX
(dopmyBanb Tormro. Kpim Toro, BinOyBaeThcs 3BEpHEHHS 10 HACEICHHS 3 IMPOXaHHSIM HAJIaHHS
JIOIIOMOTH y BUPIIIEHHI KOHKPETHUX 3aBJaHb IPABOOXOPOHHUX OpraHis [3].

3a3HadyeHe BHIIE HAJECKHUTH 0 Pi3HUX ACMEKTiB BUKopHucTaHHSA 3MI opranamu mi3HaHHS
Ta JocyaoBoro ciifctea. [IpoTe moao MisIbHOCTI 1HPOPMALIHHUX CITYKO, Cy4acHi HayKOBIII
HE MaroTh OJHO3HAYHOCTI BHU3HAYCHHS Ili€l MisUTbHOCTI. Jleski BYCHI BH3HAYAIOTh OCHOBHY
MeTy iH(pOpMyBaHHSI HACEJIEHHS, OXOIUTIOIYN BUKOpUCTaHHS 3MI sk mpaBoBe BHXOBaHHS.
Bin posrisiiae mpaBoBe BHXOBaHHSA SIK CKJIAIHHN Ipoliec 3 TppoMa piBHsIMHU. [logaTkoBmii
piBEeHb OXOIUTIOE e(EeKT 3HaHHS, Je 0co0a 3HAHOMHUTHCS 3 MPOOJIEMOI0 Ta OTPUMYE HOBI
3HaHHsA. Jpyruil piBeHb — e(peKT IEepeKOHAHHsS, A€ 3HAHHSI aKTHBHO IEPETBOPIOETHCS Ha
nepexoHaHHs. HaiiBumuii piBeHs — eekT nii, Ae BigOyBaeTbcsa (OpPMYyBaHHS B IPOMaJSHUHA
TOTOBHOCTI Ta BMiHHSI JiSITH BiJIIOBIIHO JI0 3aKOHY. Ha OcHOBi 3a3HaueHOro BUIIE, PABOBE
BUXOBAaHHS TOOUITIOTH Ha MPaBOBY OCBiTy, NPaBOBE HABYAHHS, NPABOBY IIPOMAaraHmy i
MpaBoOBY ariTaiiro [2].

[Iponaranga ycmimrHO BHUKOPUCTOBYE aOCTpakTHI O0’€KTH, 1 L€ He 3MeHIye il
eexTHBHOCTI. AOCTpakTHICTE 00’€KTa Ja€ 3MOTY IIpONaraHii IpaiioBaTH HabaraTo
e(eKTUBHIIIe B TIEPIOAN KPHU30BOTO PO3BUTKY cHTyalii, sik ctBepmkye . Tlodenmos [4].
[Ipote, Ha mpoTHBary mpomarapi, i€ KOHTPIPOIAraHja, ska OXOILUIIOE METOIH BiTOUTTS
HeraTuBHOI iHpopMmarii. Cepen npuiloMiB KOHTPIPONAraHIu MOKHA 3a3HAUNTH:

1. [Ipsime cripocTyBaHHS, iK€ IOBUHHO OyTH JJOCTOBIPHHUM 1 IIBUJKO TOCSTATH ayAUTOPIl,
100 3amo0irTH MOKIIMBOCTI OMKMPEHHS HETAaTHBHOTO BIUTUBY TOBIIOMIICHHS ONIOHEHTA.

2. HenpsiMe cmpocTyBaHHS, CHOpsMOBaHE Ha TWAJaBaHHS CYMHIBY JIOCTOBIPHICTh
MOB1IOMJICHHSI OTIOHEHTA.

3. BigBomikaHHs yBaru, 10 OXOIUIIOE BBEJICHHS HOBUX TE€M, SIKi BIBOJIKAIOTh YBary Bij
OCHOBHO{ IPOOIIEMH.

4. MoBuaHHS, iHOJII €pEKTHBHE B TOMY, OO0 YHUKHYTH MOIIMPEHHS 4y>K01 iHPOpMAITii.

5. Minimizanisi, fika akUEHTye yBary Ha TIO3UTUBHUX acleKTax, CTOCOBHO cebe B
MTOBiJOMJIEHH] OITOHEHTA.

6. [TomepemxeHHs, sIKE OXOIUTIOE PO3MOBCIOKECHHS iH(POPMAIlii, IKy MOXE IPEICTABUTH
OTIOHEHT.

Crnigua AisubHICTb, Oynyun (OpMOIO COLliaNbHOT AaKTUBHOCTI, OXOIUIIOE YYacTh BEITHUKOI
KUTBKOCTiI 0Ci0, TakuX K CBIKH, MOTEPIHiNi, MiJO3pIOBaHi, €KCepPTH Ta iHINI, 3 SKHUMH
CIIITYOMY HEOOXiTHO B3a€MOMIATH SIK Oe3mocepenHbo, Tak i ormocepeakoBaHo. OTpuUMaHHS
CiTYMM pi3HOBHAY iH(poOpMaIli, HaBiThb Yy BHIAJAKaX BIJICYTHOCTI Oe3mocepeaHbOro
0COOMCTOr0 KOHTAKTY, BCE X BiI0OYBAa€ThCS B YMOBax OMOCEPENKOBAHOI B3a€MOIii, B MexXax
koMmyHikanii. OTXe, MOXHa CTBEpAXYBaTH, IO CIIAYUHA, MPOBOASYM PO3CIiAYyBaHHS
KPUMIHAJILHOTO TIPOBAKCHHS, (PYHKIIIOHYE B KOHKPETHOMY KOMYHIKaTHBHOMY CEPEIIOBHIIT,
1 oro MisIbHICTE MOBHHHA IPYHTYBATHCS HA PO3YMIHHI KOMYHIKATHBHHUX 3aKOHOMIPHOCTEH.

Tueog B. O. B3aemoois npasooxopounux opearie 3i 3M1
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CpOTo/IHI 3aBISIKH HAYKOBUM JIOCIIDKCHHSIM, 3MIHCHEHHUM Ha OCHOBI Teopil KOMYyHiKallii, B
il Tamy3l HAKONMWYEHO JOCTATHHO 3HAHB 1 MPAKTHYHOI'O JOCBIMY, SKi MOXHa €()EeKTHBHO
BUKOPHCTOBYBATHU B CJi4ilf NiSIBHOCTI, 30KpeMa B PO3IIYKOBiif poOOTI CIi190TO.

[lin vac BupimIeHHS 3aBIAaHb PO3IIYKOBOTO XapaKTepy CIIYHUM JIOBOJUTHCS YacTo
nepedyBaTu B iHQOpMaLiiiHOMY CepeZoBHII, SKE 3a3HAYAETHCS PSIIOM OCOOIUBOCTEH, SK-OT
HEBU3HAYCHICTh IMOYATKOBOI CHTYaIlii, HEBU3HAYCHICTh PO3BUTKY IIi€l CHUTyaIlii B mporieci
MOJAJBIINX CHTYUX (PO3NIYKOBUX) Miil, Hermepen0adyBaHICTh i 0Ci0, 3aJIydyeHHX [0
JIOCYJIOBOTO PO3CTIiTyBaHHS, BIICYTHICTh TPAAUIIIHHAX METOJIB ISl PO3B’SI3aHHS ITOCTaBICHUX
3aBJlaHb Ta HEBH3HAYCHICTh CaMOT0 MPOIECy CIIIU0l MisTIbHOCTI. YacTo MpOBENEHHS TUTHKH
CHIYUX il Ta OMepaTUBHO-PO3LIYKOBHX 3aXO/iB HE Ja€ MOXIIMBOCTI TMOAOJIATH CUTYAIiIO
iHpOpMAaIliiiHOT HEBU3HAYEHOCTI. 3aMiCTh NMACHBHOTO OYiKyBaHHS KOPHCHOI iH(opMmallii 11010
00’ekTa PO3IIyKYy, SKa MOXKe OyTH BHIIaJKOBOIO, CIIIYHA MOXKE 3/IHCHIOBATH aKTHBHI i,
BUKOPHCTOBYIOUM KOMYHIKATHBHI 3B’SI3KM 3 HACEJICHHSIM Ta B3aeMOJiI0uM 3 pizHMMH 3MI
BpaxoBytouu, mo oco0a, sika BUNHHIIA KPIMiHAILHE MTPABOIOPYIICHHS 1 epedyBae B pO3INYKY,
3aIMIIAETHCA AKTUBHOIO YACTUHOIO COLIAIILHOTO CEepPEelIOBHINA, CIITYANA MOXKE BCTaHOBUTH
3B’S130K 3 HEIO 4epe3 pi3HOMaHITHI B3a€MOJIIT Ta KOMYHIKAIlII0 B TpoMaJicbkoMy Tipoctopi. Lle
CTa€ Ha3BUYAaliHO BaKJIMBUM Yy 3yCHJULIX BH3HAYUTH MiclieniepeOyBaHHs 00 €KTa PO3IIYKY.

EdexTuBHICTD PO3NOBCIOMKEHHS PO3IIYKOBOI iH(pOpMAIIil 3HAYHO MiABUITYETHCS 3aBISKN
BHKOPHUCTaHHIO Pi3HUX KaHaliB 3MI, OCKUTbKM OfHE i Te caMe IMOBIIOMIJICHHS MOXe OyTH
onyOnikoBaHe B pi3HHUX [pkepenax. Lls cTpareris BUXOAWTH i3 pi3HHULI B ayIUTOpii pi3HUX
KaHaJTiB, OCKIJbKH JEsKl JIFOJU MOXYTh BHUKOPHUCTOBYBAaTH OJWH KaHall, TOAl SK IHII
o0OMparoTh IHMWK (HANPHUKIAA, JNESIKi YATAIOTh ra3eTd, TOJl K IHIN CIyXarTh MapadoH
€IMHUX HOBHH a00 CIIJIKYIOTh 3a IMOBIJOMJICHHSIMHU B COITIAJIBHUX MEpekax i MECeHDKepax).
Kpim Toro, me nae 3MOry MaKCHMAalbHO BHKOPHCTOBYBATH OCOOJIMBOCTI KOKHOTO KaHAIY.
Hanpuknazn, indopmanizo mpo Homep, MapKy Ta O3HAKH BKPAJEHOTO aBTOMOOIIS MOXKHA
MOIIMPHUTH dYepe3 TellerpaM-KaHajl HEeBIOB31 MICNsA BYMHEHHS NPOTUIPABHOTO IisHHS, a
(hoTOopOOOT MiAO3PIOBAHOI0 MOXKE OyTH ONPWITIOIHEHHH y ApyKkoBaHuX 3MI Ta TenebaveHHi.

[lin vac BWU3HAYeHHs 3MicCTy MOBiJOMJICHb Juia myOxikarii B 3MI crmigunii moBuHEH
ypaxoByBaTH WMOBIpHUI MCUXOEeMOLIHHUM cTaH 3mounHId. HeoOxigHO B34TH 0 yBaru, 1o
oco0a, SIKy pPO3LIyKyIOTh, IepedyBa€ y CTaHi NMOCTiIHOT BHYTPIIIHBOT HAPYTH 4Yepe3 Te, 0
MoOke OyTH pO3KpuTa il 3JIOYMHHA JiSUTBHICTh, Oa)kaHHS Mi3HATHCS 1HPOPMAIi0 MPO il
CJIITY0T0, HASBHICTh Y HBOTO JOKA3iB Ta B3a€EMOJIIO 3 IHIIUMH ydyacHUKaMmH. Lle mpu3BoauTh
JI0 MiABHIIEHOTO IHTEPECy PO3IIYKyBaHOI 0COOM 10 CIpHHHATTS iHpopMarii. 3 orsay Ha me
mepe]] CIiYUM CTOITh 3aBJaHHs Ji€BO 3aCTOCYBATH IF0 CUTYALi0, MAHEBPYIOUH iH(POPMALIIETO,
CTBOPHUTH B 0CO0H, SIKa XOBA€ThCS, YSIBICHHS MPO XiJ PO3CIiTyBaHHS B MOTPIOHOMY HampsMi.
BukopucToByroun MeiiiHI TIOBIIOMJICHHS TIPO pPe3yJIbTaTH PO3CIiAyBaHHS, CIIAYNN
CIIOZIBA€THCS, 1110 1[€ MOXKE BIUIMHYTH Ha PO3IIYKyBaHY 0co0y, BUKIHKATH B Hel pehIeKCUBHY
PEaKIIiro Ta BIIOPSIKOBaHE KEpyBaHHS 11 MOBEIIHKOIO 1 ICUXIYHUM CTaHOM, 110 JIA€ MOXITUBICTh
BCTaHOBUTH ii MicLie nepeOyBaHHs 1, BPEIUTi-PELlT, 3aTPUMATH.

Ha ceorogni OinbIIiCTh ApPYKOBaHMX Ta ayjioBisyansHux 3MI Bxke icHyOTh B
eJICKTPOHHIHN Bepcii B Mepexi «IHTepHeT». lle 1ae 3Mory mpaBoOXOPOHIISIM BUKOPHUCTOBYBATH
aBTOMAaTH30BaHi iH(popMauiiiHo-nonrykoBi cuctemu (AIIIC) mng momyky KpUMiHANICTHYHO

Tuzoe B. O. B3aemoodia npasooxopornux opearis 3i 3MI
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Ha >xanmb, BapTO 3a3HAYWTH, IO HEJOCTATHE MaTepialbHO-TEXHIYHE 3abe3leveHHs
MPaBOOXOPOHHOT JISUTBHOCTI CTOITh HAa 3aBajii CTBOPEHHSA BIAMOBIAHUX iH(MOpPMAIiHO-
aHamitnyHux migpos3aniB Ta AIIIC B Ykpaini. CrBopenHs AIIIC € nocuTh BUTPAaTHOIO
iHiIiaTBO0. HaBiTh KpaiHu 3 BUCOKOPO3BHMHEHOK €KOHOMIiKOI0, sk-0T CIIA, BUTpavyaroTh
KOIITH Ha eTamHe (piHAHCYBaHHS MOMIOHMX TNPOEKTIB. Ba)JIMBO BpaxoByBaTH, IO iCHYE
3BOPOTHUIA 3B’30K MK IMOTpedaMu CYCHIBCTBA Ta HOT0 MOXKIMBOCTSMH CTBOPIOBATH TaKi
cucremu. Yum Oinplie KpUMiHATI30BaHE CYyCIINGCTBO, THM BOHO CKOHOMIYHO cialme i
moTpedye 3HAYHO OUTbIIIEe ePEKTUBHUX THCTPYMEHTIB IUTsl O0POTHOM 31 3TOUYHUHHICTIO.
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V. O. Tygov. INTERACTION OF LAW ENFORCEMENT BODIES WITH THE
MEDIA IN THE INVESTIGATION OF CRIMES AGAINST THE BASICS OF
NATIONAL SECURITY

The article examines the issue of cooperation of law enforcement agencies in the
investigation of crimes against the foundations of national security. It is noted that the
establishment of an appropriate level of law and order is a necessary condition for the
development of democracy in Ukraine. Strengthening and protecting this order rests with a
variety of state and non-state institutions, including state authorities. Ukraine, like most
countries with representative democracy, has three branches of government — legislative,
executive and judicial. However, law enforcement agencies are of particular importance
among the authorities responsible for ensuring law and order, protecting the rights and
legitimate interests of citizens, state and public organizations.
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It was established that today mass media have formed into a special institution of
democracy, which affects all spheres of society, including criminal justice. The constitutional
right of citizens to receive information about the fight against crime in Ukraine is the basis
for public control over the activities of authorities in the sphere of law and order. Therefore,
the need to involve the mass media for the needs of investigative bodies and pre-trial
investigations is urgent, especially as regards crimes against the foundations of national
security at a time when Ukraine is at war. It is substantiated that the influence of
informational factors on all social structures is an integral characteristic of modern society.
Ukraine, being in a state of war, is slowly but systematically moving towards world standards
of the information age.

Attention is focused on the fact that today most of the printed and audiovisual media
already exist in an electronic version on the Internet. This allows law enforcement officers to
use automated information retrieval systems (AIPS) to search for forensically significant
information, classify it and store it in appropriate data banks.

It was concluded that it is important to take into account that there is an inverse
relationship between the needs of society and its capabilities to create such systems. The more
criminalized a society is, the weaker it is economically and needs much more effective tools to
fight crime.

Keywords: interaction, mass media, crimes against the foundations of national security,
investigations, investigators.
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CAMOBLJIBHE 3AVMHATTS 3EMEJIBHOI
AUIAHKA: KPUMIHAJIICTUYHA
XAPAKTEPUCTHUKA

Y emammi O0ocniosceno kpuminanicmuyny xapaxmepucmuky CAMOBIIbHO20 3aUHAMMSI
3eMenbHol OiNAHKU MA CcAMOGiNbHOo20 0y0igHUYmsea. Aemopom 3a3HadeHo, wo npooremu
PO3CNIOYBAHHA NPABONOPYUICHD, NO8 A3AHUX i3 CAMOGINTLHUM 3AUHAMMAM 3eMENbHUX OLIAHOK
ma He3aKOHHUM OyOigHUYmMeoM, Oyau 00'€KmOM GUEUEHHS UUCIEHHUX 6YEHUX 5K Y
BIMYUSHAHOMY, MAK | 8 MIXCHAPOOHOMY Koumekcmi. OOHAK 3HAYYWI 3MIHU Y CIAHI, CMPYKMypi
ma OuHamiyi Yux nNPagoOnoOpyuleHb BGUMALAIOMb NPOBEOEHHS KOMHMAEKCHO20 HAYKOBO20
00CNiOJICeHH KpUMIHATiCmuuno 3Hauwywoi ingopmayii. La ingopmayis mae oxonmosamu
Cnocobu ma yMo8U GUUHEHHs. CAMOBLIbHO20 3AUHAMM 3eMENbHOI OUISIHKU Md HEe3aKOHHO20
0yOisHuymea, a makodc axmopu 310YUHHOZO GMPYUAHHS, KOHKPEmHI CAiOU ma HACHIOKU
OisLIbHOCMI it 6e30IAIbHOCMI NOCAO0BUX 0CID, CeYiaTbHO YNOBHOBANCEHUX NPeOCTNABHUKIE ThA
iHwux oci6. Heobxiono makooic po3pobumu cucmemy enemenmie 018 KPUMIHATICTIUYHOT
Xapakmepucmuky yux npagonopyuiensb, HAyKosi Memoou, maKmuyHi nputiomu ma
pexkomeHOoayii, cnpaAmMoeaHi Ha egexmuene pO3CHIOYBAHHA BKASAHUX KPUMIHATbHUX
npasonopyuletb.

Hazonoweno, wo Kpuminanicmuuna Xapakmepucmuxa KPUMIHATbHUX NPAGONOPYULEHb
nocioae eaxciuge Micye 6 Memoouyi po3CHiOY8AHHSA OKpeMux 6udi@¢ KPUMIHATbHUX
npaeonopyuierv. L1 KoHyenyis 8 KpuMiHAIiCMmuyi € CUCmMemMol0 HatOiIbl 3HAYYWUX O3HAK.
Ananiz maxux 03Hax i Hagimb IiX 63A€M038’A3KY 0A€ 3MO2Y eeKmueHo posKpusamu i
poscnidysamu  8YUHEHe KPUMIHAIbHEe NPpAaBoNnopyuweHHs. Jloceperom KpUuMiHamLicmuiHol
XapaxkmepucmuKky € GUSYEHHs. MA Y3a2albHeHHs 00C8I0y ciouoi i cy0080i npakmuku, wo oae
MOMNCIUGICIb Y COUIN OIATbHOCMI SUOLTUMU MI OCHOGHI e/leMeHmuU, i3 CYKYNHOCMI SKUX
CKAA0AEMbCA MOOENb BYUHEHO20 KPUMIHAIBHO2O NPABONOPYUIEHHS.

3pobneno BUCHOBOK, WO CAMOBITbHE 3AUHAMMA 3eMeNbHOI OLIAHKU Mda CaMO8ilbHe
0y0isHUYMB0, K NPABUIO, 30ILUCHIOIOMb NOCAO08I 0COOU NIONPUEMCING, OP2AHI3aYTll, YCNAHO8
ma npueamti nionpuemMysi.

Knrouosi cnoea: camosinbhe saiinsimms 3emenbHol OLISIHKU, CAMOGiLIbHE 0YOi6HUYMEBO,
PO3CIOYBAHHSA, KPUMIHATICMUYHA XAPAKMEPUCTIUKA.

© Tpoxanuyx M. B., 2024
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[IpobnemMu po3ciigyBaHHS IPABOIOPYIICHb, TOB’SI3aHUX 13 CaMOBUIBHUAM 3alHATTAM
3eMENBHUX AULTHOK Ta HE3aKOHHUM OYHiBHHUIITBOM, OynHM 00’€KTOM BHBYEHHS OaraTbox
BUYCHHX SIK Y BITYM3HSIHOMY, TaK i B Mi>KHapOJHOMY KOHTEKCTi. OIHAaK 3HAUYIIi 3MIiHH y CTaHi,
CTPYKTypl Ta JIMHAMIIi IMX IHPaBONOPYIIEHb BHMAralOTh IIPOBEICHHS KOMIUIEKCHOTO
HayKOBOTO JIOCIIJDKCHHS KpPUMIHAIICTHYHO 3Hauymoi iHpopmamii. Ilg indopmariis mae
OXOIUTIOBAaTH CIIOCOOM Ta yMOBH BYMHCHHS CaMOBUIFHOTO 3alHATTS 3€MENbHOI MUISHKA
Ta HE3aKOHHOTO OyNiBHHUIITBA, a TAKOXX (PAaKTOPH 3ITOUYMHHOTO BTPYUAHHS, KOHKPETHI CIiAx
Ta HACHIAKH JISUTBHOCTI 4YM OE3JisSUTbHOCTI MOCAJ0BHUX OCIO, CIEMialbHO YIMOBHOBAKCHUX
IOpPEJCTaBHUKIB Ta iHMHUX oci6. HeoOXiTHO TakoXX pO3pOOHTH CUCTEMY EJIEMEHTIB s
KPUMIHAIICTUYHOT XapaKTEPUCTHKU IIMX MPABOMOPYIICHb, HAYKOBI METOIH, TaKTHUHI
NpUHOMH Ta pPEKOMEHAAIlii, CIpPAMOBaHI Ha e(QCEKTHUBHE pO3CIiAyBaHHSI BKa3aHUX
KPUMIHAJIBHHUX IPaBONIOPYIICHB.

Bupimenns 3a3nadeHoi mpoOJieMu Ma€ BENHKE 3HAYEHHS IS MOJANbIIOr0 PO3BHTKY
HAaYKU KPUMIHANTICTHKH 1 BUMAarae IoJajbIInX HAyKOBUX PO3POOOK.

KpuminamicTiuHa XapaKTepUCTHKa KPUMIHAIBLHUX IPABOMOPYIIEHb IOCIAE BaXKIUBE
Miclle B METOJMIN PO3CIIAyBaHHS OKpPEMHX BHJIB KPHMIHAJIBHUX TPaBONOpPYIIEHb. Ils
KOHIICTIIiSl B KPUMIHATICTHUIII € CUCTEMOIO HAlOIIbII 3HAYYIINX O3HAK. AHANII3 TaKUX O3HAK i
HaBITh IX B3a€MO3B’S3Ky Ja€ 3MOTy e(EeKTHBHO PO3KPUBATH 1 PO3CIiIyBaTH BUYHHCHE
KpHUMiHaJIbHE MPaBONOPYIIEHHS. J[)epeaoM KpUMiHaNiCTUYHOI XapaKTePUCTUKU € BUBUCHHS
Ta y3arajJbHEHHS JOCBITYy CII4YOi 1 CYZOBOI NPaKTHUKH, IO Ja€ MOXKIHUBICTh Yy CIiT4iit
JISUIBHOCTI BUJUIMTH Ti OCHOBHI E€IEMEHTH, i3 CYKYNHOCTI SIKUX CKJIAJa€ThCs MOJENb
BYMHEHOTO KPHUMiHAJIFHOTO MPABOTIOPYILICHHS.

Sk cBiqUMTH aHaNmi3 MaTepiamiB CIig40i Ta CYJOBOI MPAaKTHKH, NPEJCTaBHUKAM
PAaBOOXOPOHHMUX OPTaHiB HEPiIKO JOBOJUTHCS CTUKATUCS 3 ICTOTHHUMHU TPYJHOIAMHU B pasi
BUSIBIICHHS Ta PO3CIiTyBaHHS KPHMIHATBHHX MPaBOIOPYIIEHb, TependadeHux cr. 197-1
KpuminansHoro xonekcy Yipainu (mami — KK Ykpainu) «CamoBinbHe 3afHATTS 3eMeJIbHOI
OUITHKY Ta camoBinmbHe OyniBHHnTBO» [1]. Ll cuTyarmist 3ymoBIeHa OCOONMHBOCTSAMU
MEXaHi3My BYMHEHHS TaKOro KPUMIiHAJBHOTO IIPABONOpYLIEHHS Ta HEIOCTaTHIM piBHEM
JOCIIPKEHHS IUTaHb, 1[0 CTOCYIOTHCS METOJUKH HOT'O PO3CIIiTyBaHHS.

VY 3B’M3Ky 3 [HM, METOKW CTaTTi € pPO3po0Ka KPUMIHATICTUYHOI XapaKTEPHCTUKU
CaMOBUIBHOTO 3aiHATTS 3€MENbHOI JUITHKHM Ta CaMOBUIBHOTO OyAIiBHHITBA SIK OCHOBU
IPaKTHYHUX PEKOMEHIAMIN 00 X PO3CIiyBaHHS.

Buxian ocHoBHOTo MaTepiany. MacoBicTh HOpyIIeHb y cdepi 3eMIeKOPUCTYBaHHS Ta
HAsIBHICTh 3HAYHOI CYCHUNBHOI MIKOAW 3yMoBWIM mnpuAHATTA 3MiH 1o KK VYkpainm,
[I0B’s13aHUX 13 BCTAHOBJIEHHAM BIIIIOBIAAIBLHOCTI 34 HE3AKOHHE 3aMHATTS 3eMEIbHOT OUISTHKA Ta
camoBinbHe OyaiBHUNTBO (cT. 197-1 KK Ykpainu). CyTHICTE METOAMKU PO3CIITyBaHHS TAKOTO
KPUMIHAJIBHOTO MIPABOMIOPYIIIEHHS SIK Taly3i KPUMIHATICTUKH MOJISATAE B HAYKOBHUX TTOJIOKCHHSIX,
II0 BU3HAYAIOTh IUIAaHYBAaHHS W OpraHi3alilo PO3KPHUTTS KPHMIHAIBHUX MTPABOIOPYIIEHb Ta 1X
3amo0iraHHs. 3arajoM OCHOBHA pONb HAJCKHUTh KPUMIHAIICTUYHIA XapaKTepHCTHIN, sKa
crnpusie GOPMYBAHHIO CITTIMX BEPCiid 1 BUOOPY HAMPSMY PO3CIiTyBaHHS.

OCHOBHUMH CTPYKTYPHUMH €IE€MEHTaMHU KPUMIHAJICTUYHOI XapaKTePHUCTUKU CaMOBLUIBHOTO
3alHATTS 3€MEIBHOI TIISTHKY Ta CaMOBIIBHOTO OYAIBHHUIITBA € CIIOCOOW BUMHECHHS: IIPEIMET
KPUMiHAJIbHOTO NIPABONOPYILICHHS, & TAKOXK 0C00a 3I0UUHIIS.

Tpoxanuyx M. B. Camosinvhe 3aiiHAmMms 3eMenbHoi OiIAHKI:
KPUMIHATICMUYHA XAPAKMePUcmuxa
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[IpeaMeToM KpUMIHAILHOTO TIPABOMOPYIIICHHS B HAYIl KPUMIHAILHOTO TIpaBa pO3TIISIAI0Th
«OyIpb-Ki pedi MarepiaJbHOrO CBITY, 3 NCBHHMH BJAaCTHBOCTSAMH SIKMX 3aKOH IIPO
KpUMiHaJIbHY BIAMOBIJAIBHICTh OB’ A3y€ HAsIBHICTD Y JisIX 0COOM 03HAK KOHKPETHOT'O CKIATy
KPUMIHAJIFHOTO MIPaBOMOPYIICHH» [2, ¢. 93] abo pedi MaTepiaIbHOTO CBITY, BIUIMBAIOYM HA
sKi, BHHHa 0c0o0a 3aBja€ IIKOJM IIEBHUM CYCHUIBHUM BimHocuHaM [3, c. 73]. SIk 3a3Hauae
B. S. Tamiil, «y pa3i Koau IpeAMeT € O00OB’S3KOBOK O3HAKOK, caMe BiH HaWdacTilie
BCTAaHOBJIIOETHCSA HAcamIlepel 1 HEepilko 3a JOMOMOTOl OTPHUMAaHUX IMPO HBOTO JaHUX
3’SCOBYIOTBCS 1HII O3HAKW 3NIOUMHY» [4, c. 49]. 3a3HaueHe BUIIE MOSICHIOE JOIIBHICTD
BCTAHOBIICHHS Ta ONHCYy THIOBHX O3HAK IIpeJMeTa KPUMIHAJBHUX IPaBOIIOPYIICHB,
CaMOBUITbHE 3affHATTS 3eMENBHOI MUITHKKA Ta CaMOBUIbHE OYAIBHHUITBO SK €JEMEHTa IX
KPUMIHATIICTUYHOI XapaKTePUCTHKH.

[Ipeamer ananizoBaHMX KPUMIHAJBHHMX IIPAaBONOPYLICHH OE3MOCEpeHBO BU3HAYCHO Yy
ct. 197-1 KK VYkpainu, a came: 3eMellbHa TUISHKA (44. 1, 2), 3eMeNbHI JIITHKHA OCOOIUBO
LIHHHUX 3€Mellb, 3eMeNb B OXOPOHHUX 30HAX, 30HaX CaHITApHOI OXOPOHH, CaHITAPHO-3aXUCHUX
30HaxX ab0 30HaX OCOOJIMBOTO PEKUMY BUKOPUCTAHHS 3eMeib (4. 2), OyaiBIi Ta CHOPYAU Ha
CaMOBUTBHO 3aHHATIN 3eMeNbHIN AisHI (4d. 3, 4) [1].

Hacamnepen, motpiOHO 3a3HaYMTH, MO 3a3HAueHI BUIEC OO0 €KTH IpaBa BIIACHOCTI €
HepyxoMuM MaitHOM. Y I{uBineHOMY Konekci Ykpainu (mami — LK Ykpainu) no Hepyxomux
pedeil Hanexarb 3eMellbHI JUISHKH, a TaKOXX 00 €KTH, pO3TalllOBaHi Ha 3e€MENIbHIN JUIAHII,
MIEPEeMIIICHHS SKUX HEMOXKIIMBE 0e3 1X 3HEI[IHeHHS Ta 3MiHM iX mpusHaveHHs (4. 1 ct. 181 [IK
VYkpainu). OCKUIBKY MOHSATTS HEPYXOMOT'O MaifHa pO3KPHUBAETHCS B 3aKOHOAABCTBI YKpaiHH
MO-pi3HOMY, TO aHaJi3 TaKMX BU3HAYEHb JIA€ MiJCTaBU BUAUIMTH HACTYIHI 3arajbHi O3HAaKH
HepyxomocTi. Ilo-niepire, 06’ €kTH PO3TALIOBaHI Ha 3eMENbHIN AUISHII i HEPO3PUBHO 3 HEIO
MOB’s3aHi, a MO-JApyre, MEePEeMIillICHHS HEPYXOMOTI0 MaifHa HEMOXJHBe 0e3 HOoro 3HEeIliHeHHS
Ta 3MiHM WOTO Tpu3HadeHHs. Y HOpuanuHiii eHuukioneaii HaBeNEHO Take BH3HAYCHHS
HEPYXOMOT'O MaifHa: 3eMeJIbHI JIJISHKU W Te, 0 pO3TallOBaHE HAa HUX 1 Oe3rocepenHbo 3
HUMU TI0B’513aHO (Oy[IiBIi, CIIOPYAH, BOIHI 00 €KTH, JiCH, OaraTopiuHi HacamkeHHs Toio). TooTo
00’€KTH, IepeMIillieHHs AKUX 03 MKOAM IXHOMY IPH3HAUEHHIO HEMOXUIIUBE [5, . 152].

BpaxoByroun BuKIIa/ieHe BUIIE, MOKHA 3pOOUTH BUCHOBOK, 110, KPIM 3€MEJIbHOT JIUISTHKH,
OyJiBeNIb Ta CIOpPYHd, MO0 O0’€KTIB HEPYXOMOCTI TaKOX Halle)KaTh BOJHI 00’ €KTH, JICH Ta
OaratopiuHi HaCa/PKECHHSI.

Bapto 3azHaumtH, mo, BiAmoBiAHO g0 4. 2 cr. 20 3eMenbHOrO Kolekcy YKpaiHu,
IpeAMETOM KPHUMiHAJIBHOTO MPAaBOMOPYIIeHHS, TependadeHoro ct. 197-1 KK Ykpainn, moxe
OyTH 3eMellbHa JIJsHKA Oyab-AKO1 KaTeropii 3eMelb, 30KpeMa OCOOIUBO IIHHI 3eMJIi, 3eMITi
OXOpPOHHHUX 30H, 30H CaHITApHOI OXOPOHH, CaHITAPHO-3aXHCHUX 30H a00 30H OCOOJIMBOTO
PEXXUMY BUKOPHUCTAHHS 3eMeJIb.

3a3HaveHi KaTeropii 3eMeNnb B CHITy CBOTO OCOOJHMBOTO MPABOBOTO CTAaTYCy MAlOTh IEBHI
OOMEKEeHHSI MIOA0 BOJIOMIHHS, KOPHCTYBAaHHS Ta PO3MOPSKEHHS TAKUMH 3eMETbHUMHU
JinsHKamu [6].

[IpenMeToM KpHMiHAJIBHOTO MPaBOMOPYIIEHHS, Mepeadadenoro ud. 3 ta 4 ct. 197-1 KK
VYkpainu, € OyniBm abo cropyad Ha CaMOBUTBRHO 3aifHATIH 3eMenbHId nuisHIi. [ToTpiOHO
3a3HaYMTH, 10 MOHATTS OyAiBeNb Ta cropyn y 3a3HadeHiil cratti KK Ykpainu BincytHe, a

Tpoxanuyyx M. B. Camosinvhe 3aiiHamms 3emenbHol OiIAHKI:
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HaBOJUTKCS, 30kpeMa, y [lomaTtkoBoMy kojekci Ykpainu (mgami — [IK Ykpaian). BiamosigHo
10 cT. 14.1.15 TIK Ykpainu OymiBii — 3eMeJbHI MOMIMIIEHHS, [0 CKIaJal0ThCs 3 HOCIHHUX
Ta OTOPOJXKYBAJIbHUX a00 CIOJNyueHHX (HOCIHHO-OTOpOIKYBAJbHUX) KOHCTPYKLIH, sIKi
YTBOPIOIOTh Ha3eMHI a0o0 MiA3eMHI NPHUMILICHHS, NPHU3HA4eHI A TPOXHBAaHHA abo
riepeOyBaHHS JIFO/ICH, PO3MIILICHHS MaiiHa, TBapWH, POCIIHH, 30epekeHHsI 1HITNX MaTepiaTbHUX
LIHHOCTEH, MPOBa/PKCHHSA €KOHOMIYHOI MisuIbHOCTI. Cropy/pkeHHsAMH B 1boMmy X Kojekci
Ha3BaHi 3eMEIIbHI MOJIMIIEHHS, IKi He HajlexXaTh 10 OyAiBelb 1 MpU3HAUCHI JUI1 BUKOHAHHS
crerianpHuX TexHiYHuX QyHKmii (cT. 14.1.238 [1K Ykpainn) [7].

PestoMyroun BuKIIafieHEe BHINE, MOXKHA AIHTH HEBTIITHOTO BHCHOBKY, IO 3 BH3HAYCHHS
NpeaMeTa KPUMIHAIBHOTO MPaBOMNOpPYIICHHs, mepeabadenoro 4. 4. 3 i 4 cr. 197-1 KK
YkpaiHu, He0OXiJJTHO KepyBaTUCS MOHATTSIMU «OyIiBIS» Ta «CIOpyJa», sIKi OUIBII YiTKO Ta
noBHo Bu3HaueHi B [1IK Ykpainu. Bonu MicTATh 03HaKH HEpPyXOMOTo MaiHa, pi3Hi MK c00010
Ta MAalOTh BHUpIIIATbHE 3HAYCHHS I Yac KBajidikamii aHaJi30BaHOIO KPHUMIHAILHOTO
[IPaBOIIOPYIICHHS.

Ha namry aymKky, mpeaMeTOM KpUMIHAJIBHOTO MPaBONOpPYILIEHHS, nepeadadeHoro 4d. 3
ta 4 c1. 197-1 KK VYkpainu, € He nume OyziBii, a i CHOpyId Ha CaMOBLIBHO 3alHATIN
3eMeIbHIN JUISHII, & TOMYy Take BU3HAYCHHS NpeJMeTa KPUMIHAIBLHOTO MPaBOIOPYIICHHS,
nependadeHoro cr. 197-1 KK Vkpainu, € HemoBHUM. BBaxkaeMo, IO MpeAMETOM
JOCIHIJPKyBAaHOTO HaMM KPUMIHAJIBHOTO NMPABOMOPYIICHHS € HAHOUIbII JeTani3oBaHa YaCTUHA
3eMenbHOi AisHKH (9d. 1 1 2), Oyxisns ta ciopyna (wd. 3 ta 4 ct. 197-1 KK Vkpaian). Sk
CBIJIYaTh Pe3yJbTATH MPOBEJCHOTO HAMU JIOCIIKSHHS, aHATI3 y3aralbHEHOI CYJI0BO-CITiAU01
OPaKTUKH, TPEAMETOM KPHMIHAIBHOIO IIPaBONOPYLIEHHs, mependayeHoro cr. 197-1
KK VYkpainu, 30e011bIIOTO € 3eMelbHI MIISHKM, SIKi BHKOPUCTOBYIOTH JUI IIOCIBY
CLITBCBKOTOCTIONAPCHKUX KyJIBTYP; MEHIIY YacTHHY CKJIQJalOTh 3€MENbHI IUISHKH, II0
BUKOPHCTOBYIOTBCS JJIs1 OyNiBHUITBA TapaxiB, MarasuHiB abo HagaHHSI KyJIbTypHOTO
BIIMIOYMHKY TpoMazisiHaM; npudam3ao 10 % — minsgakn Oyap-1Kkoi KaTeropii 3eMelb, 30KpeMa
0COOJMBO ILIIHHI 3eMJIi, 3eMJIi OXOPOHHHUX 30H, 30H CaHITapHOT OXOPOHH, CaHITApHO-3aXHCHUX
30H 200 30H 0COOJIMBOTO PEXUMY BUKOPHUCTAHHS 3€MEIIb.

IcToTHE 3HAaYEHHS B KPUMIHATICTHYHIA XapaKTEPUCTUII KPUMiHANEHUX IPABONOPYIICHb
PO CaMOBIJIbHE 3aWHATTS 3€MENbHOI TUISHKA Ta CaMOBiJbHE OYIIBHHIITBO MAarOTh THIIOBI
croco0M BYMHEHHS KPUMIHAJBHOI'O IPAaBONOPYIIEHHSA. Y Teopil KpHMIiHAJIBHOTO IIpaBa
croci® po3rnanaeThes SIK  CKIAJOBUM  €IEMEHT 00’ €KTHBHOI CTOPOHH KPHMIHAJIBHOTO
npasornopymreHHs [2]. BoxHowac mix crmoco0oM BYMHEHHS KPUMIHAIBHOTO MTPABOIIOPYIICHHS
PO3yMIIOTh TICBHUI MOPAI0K, METOJI, TIOCITITIOBHICTB Jiif Ta MPUHOMIB, 110 BHKOPHCTOBYIOThHCS
0c0000 Mifl 4ac BYMHEHHS YMHUCHUX a00 HEOOEpekHHX KPHMIHAIBHHUX IIPABONOPYIIEHB,
OB’ A3aHMX 3 BHOIPKOBUM BUKOPUCTAHHSM 3aC0O0IB BUMHEHHS KPUMiHAIBHUX [IPABOIOPYIICHb.

YacTiHa HAYKOBIIB ITiJ] CTOCOOOM BYMHEHHS KPHMIHATBHOTO IIPABONOPYIICHHS PO3YMIIOTh
KOMITJIEKC BOJILOBHX aKTIB Cy0’e€kTa (Cy0’€KTiB) KPUMIHAIBGHOTO TPABOMOPYIICHHS, BYUMHECHUX
JiSHHSM 4H O€3/IsUTBHICTIO, YMHCHO YW HEHaBMHCHO, CIIPSIMOBAHKX Ha MiATOTOBKY, BUMHEHHS Ta
NPUXOBYBAHHS KPHMiHAIBHOTO INPABOMOPYIIEHHS (ab0 peasii3allifo OHOTO 3 IMX EJICMEHTIB),
JETepPMiHOBaHUX OO0 ’€KTHBHUMH Ta CyO’€KTHUBHUMH (aKTOpaMH, a TaKOX CHTYaIli€o
JIOCKOHAJIOTO JISTHHS, IO BiJOOpaXkaloThCs 30BHI y BHTIIAAI MaTepialbHHUX Ta 1ICaTbHUX
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CIIJIIB KPUMIHAJIGHOTO TIPABOMOPYIIEHHS 1 BHKOPHCTOBYIOTBCS 3 METOK PO3KPHUTTS,
PO3CITiIyBaHHS Ta MOMEPEIKCHHS KPUMIHAIBHOTO TIPaBOMOPYIICHHS.

IHmi fgochmigHWMKKM BHU3HAYAIOTH IHIWBIAYalbHUH METOJ BYMHEHHS KPHUMIiHAIBHOTO
IPABOMIOPYIICHHS SIK CUCTEMY O0’€KTHBHHX Ta Cy0 €KTHBHHUX IPOSBIB MOBEIIHKH Cy0’€KTa
10, TiJ Jac Ta Micis BYMHEHHS HUM KPUMiHAJIBFHOTO IpaBoropymieHHs. Lleit MeTox 3amuimae
BHpa3Hi CIiJ¥ 30BHIIIHBO, SKi, 3 BUKOPHUCTAHHSAM KPHMIHATICTHYHHX METOMIIB Ta 3aco0iB,
JAI0Th 3MOTY OTpUMATH YSBIEHHS MPO CYTHICTh MOAi, 0COOIMBOCTI 3IOYMHHOI MOBEAIHKH
3JI0YMHII Ta HOTO iHANWBIAYaTbHI XapaKTEPUCTHKH.

AHAQNI3YIOUM TOTJISIM  PI3HUX yYSHHWX, BBAXAEMO, IMO CIOCI0 KPUMIiHAIBHOTO
npaBonopymeHHs, nepexbadennit cr. 197-1 KK VYkpainn, Moxke OyTH BH3HAYCHUWH SIK
CYKYIHICTh YMUCHHX aKTIiB MOBEIIHKH OCOOH, CIIPSIMOBAHUX HA MOPYIICHHS BUMOT YMHHOTO
3eMEeIbHOTO 3aKOHO/IABCTBA ITiJ] YaC BUKOPUCTAHHS 3eMenb. Jlo THOBHX croco0iB BUMHEHHS
CaMOBUTBHOTO 3alHATTS 3€MENIbHOI JUISTHKH Ta CaMOBUIBHOTO OyIIBHUITBA, 3TiITHO 3
JOCTIDKEHHSIMH MaTepialliB CIIiTY0i Ta CyTOBOI PAKTUKH, HAJIS)KATh TaKi:

— CaMOBLIbHE 3alHSTTS 3eMENbHOI JUISTHKH a00 caMOBUIbHE OYAIBHUITBO O€3 OTPUMAaHHS
JO3BOJIy Ha OpEHAY 3eMeNbHOI MiNSHKH abo OymiBHHUITBO 00’€KkTiB 0e3 odopmieHHS
BiJITIOBITHUX JOTOBOPIB OPEHIN a00 MPOEKTHO-KOIITOPUCHOT JIOKYMEHTAIIIT;

— CaMOBIJIbHE 3aMHATTS 3€MENbHOI MIUITHKH a0o0 CaMOBUIbHE OYAIBHHUIITBO, SIKE
3AIMCHIOETBCS MICHIS OTPUMAHHS J03BOJY Ha OPEHAY 3€MENIbHOI IUISHKU a0 OyIiBHUIITBO
00’€eKTiB, axe 6e3 opopMIIEHHS BiAMIOBIIHIX IOTOBOPIB OpEeHAN a00 3aTBEPAKECHOTO IPOEKTY;

— CaMOBIJIbHE 3alHATTS 3E€MENBbHOT JUISHKA a00 CcaMoBiIbHE OyJIIBHHITBO, sIKE
BiIOyBa€ThCA MiCIIA 3aKIHUEHHS TEPMiHY il TOrOBOPY PO OPEHIY 3€MeNbHOI IIISHKHY;

— CaMOBLJIbHE 3alHATTS 3€MENbHOI JiNIAHKA abo caMOBibHE OYHIBHHIITBO, BUHMHECHE
0OMEXKEHHSM JIOCTYITy JIO JiJITHKH, BCTAHOBJICHHSIM OXOPOHH, CKCIUTyaTalli€ero 00’ €KTiB
BOJIHOTO (poHTY;

— caMOBIJIbHE OYAIBHHIITBO HA 3eMEJIbHIN JUISHII, HE BIABEICHIN IS €T METH;

— caMOBLJIbHE OYAIBHHULITBO 3 CYTTEBUMHU MOPYLICHHAMU OYyIiBEIbHUX HOPM 1 IPaBUIL;

— CaMOBIJIbHE 3alHATTS 3€MENbHOI JiNISAHKA abo caMOBibHE OYHIBHHIITBO, BUHMHECHE
HiApOOICHHSAM JOKYMEHTIB;

— CaMOBIJIbHE 3aiHATTS 3E€MENBbHOT MUISHKKM abo caMoOBiUIbHE OYyIIBHUIITBO, BUWHEHI
MOCAIOBUMHU 0CO0aMH 3 BHKOPHUCTAHHSIM CBOTO CIIy>)KOOBOTO CTaHOBHINA, 0€3 OTpUMAaHHS
JIO3BOJIy Ha OPEHJY 3EMENbHOI AUISHKH, a00o OyniBHHLITBO 00’ekTiB 0e3 odopMIiIeHHS
BiJINIOBITHUX JIOTOBOPIB OPEHJIN Y1 MPOEKTHO-KOIITOPUCHOT TIOKYMEHTAIT.

AHaNI3YIOUM MaTepiajay CIiI40i NMPaKTHKHA, MOXXHA HA3BaTH THIIOBI CXEMH BYMHEHHS
KPUMiHAJIBHUX TPaBOMOPYIIEHb Y cepi 3eMeIbHOr0 3aKOHOIABCTBA, BUMHEHI MOCAJTOBHMU
ocobamu:

— 3JIOBKMBAHHS IIiJ] Yac HaJaHHSA IOPUAWYHAM Ta (Pi3MIHMM 0co0aM y BIIACHICTH Ta
KOPHUCTYBAHHS 3eMJIi CLTBCHKOTOCTIOAAPCHKOT0 MPU3HAYCHHS;

— BIAUY>KEHHS 3eMJIi 3 BUKOPUCTAHHSAM HEBU3HAUYEHOCTI KOPAOHIB Y OUIBIIOCTI HACEIEHUX
MyHKTIB;

— 3JI0BXXKMBAHHS Il 4aC BWU3HAYCHHS Ta 3aCTOCYBaHHS KOC(QIIIEHTIB y pa3i 3MiHH
LUTHOBOTO MPH3HAYEHHS 36MIIL;

Tpoxanuyyx M. B. Camosinvhe 3aiiHamms 3emenbHol OiIAHKI:
KPUMIHATICMUYHA XapaKMepUucmuKa
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— He3aKOHHE OYIIBHMIITBO Ha TEPHUTOPIii MPUPOIHO-3AMOBITHOTO (DOHAY Ta B pPeKpealiiHuX
30Hax;

— BUKpAaJICHHS KOIITIB, IO CIUTAYYIOTHCS I Yac omeparliii i3 3emiiero Ta 3a BUKOHAHHS
pooiT;

— HE3aKOHHE 3aBOJIOJIIHHS 3E€MEJIbHHMH IIJISTHKAMM TPUBATU3AIlEI0 HA HHUX 00 €KTIB
HEPYXOMOCTI;

— HE3aKOHHE BUKOPHUCTaHHS 3eMellb JJIsi BUIOOYTKY KOPHUCHHX KomasuH abo ix
3a0pyTHEHHSI.

Crioci0 BYMHEHHS CaMOBUIBHOTO 3alHATTS 3€MENIbHOI MIISHKH Ta CaMOBUIBHOTO
OyJIBHHIITBA € OCHOBHHUM CTPYKTYPHHUM €JIEMEHTOM KPHMIiHAJTICTUIHOI XapaKTePUCTUKH
3a3HaYCHUX KPUMIHAJIBHUX IIPAaBOMOPYIICHb, SKHHA 31 CBOro OOKYy KOPEIAMiHHO
B3a€MOIIOB’SI3aHUIA 3 TIPEAMETOM KPUMIHAJILHOTO TPABOIMOPYIICHHS, OOCTAaHOBKOI HOTO
BUMHECHHS, CIJaMH 3JIOYHMHHOI AiSUTBHOCTI, a TakoX o0co0oro 3moumHns. OCTaHHIN sBIsE
BEJIMKHUI 1HTEpeC y BUCHHUX PI3HUX ramxy3edl 3HaHb 1 3aliMae OJHE 3 UEHTPAJIbHUX MiClb iX
nochipkeHb. Take mUTaHHSA OyJio po3risHYTO (inocodamMu, comionoraMu, KPUMIHOIOTaMH,
KpUMIHAJIICTAMHM, CTEIIaliCTAMU B Tally3i KPUMIHAJIBHOTO NpaBa H KPUMIHAJIBHOTO MPOIECY
Ta iHIKUMHU BUeHUMH. OJTHUM 13 €JIeMEHTIB KPUMIHATICTHYHOI XapaKTePUCTHKH CAMOBLIEHOTO
3alHATTS 3€METbHOI MUITHKU Ta CAMOBUIRHOTO OYIIBHHIITBA € XapaKTEPUCTHKA KOHKPETHUX
0COOMBOCTEH 3II0YMHIIS.

XapakTepucTuka OCOOM MpPaBOMOPYIIHMKA MOBHHHA OXOIUTIOBATH HE JIMIIE OKpeMi
acmekTH ii 0coOMCTOCTI, ane i Ti, SKi Ha/JalTh MOBHIIIE YSABJICHHS Npo i1 3aranbHUN 00pas.
OTxe, aHaTi3 OCOOMCTOCTI 3OYMHIIS TOBUHEH OXOIUTIOBATH iH(OPMAIIiIO PO 11 HOBEAIHKY B
pizHux chepax xuTTs (podora, ModyT), a TakoXkK y cnenudiuHux cepax, XapakKTepHUX IS
TUX, XTO BUMHSE KpPUMIHAIbHI MPaBONOPYIICHHS (chepa KpUMIHATIBHO-IIPABOBUX BiJHOCHH).
KpiMm Toro, HeoOXiIHO JOCHIPKYBaTH COI[IQJIbHO-TICUXOJIOTIYHI Ta EMOIIITHO-BOJIBOBI
BJIACTUBOCTI 1i€1 0COOM JIIsl OTPUMaHHS MOBHOI[IHHOTO PO3YMiHHS i XapakTepy.

[oTpiGHO MpHiMaTH MOTSAN THX YUEHHX, SIKi CTBEPIUKYIOTh, IO Mix 9ac (OpMyBaHHS
KPUMIHAJIICTUYHOI XapaKTePUCTUKA OCOOM IPaBOMOPYLIHMKA HEOOX1THO BpPaxOBYBaTH
HE JIMIIe KPUMIHOJNOTIYHI JaHi Hpo Ifo ocody, a came: coIiaidbHO-geMorpadidni Ta
KPUMIHAJILHO-TIPABOB1 O3HAKH, aJle TAKOX 1 ii ICHXOJIOTIYHI 0COOIHUBOCTI.

Sk cBimyaTh pe3yabTaT MPOBEASHOTO HAMU JIOCHIJKEHHS, aHaJli3 y3aralbHEHOi Cy10BO-
CJIITY01 MPAKTHKH, cepesl 0ci0, AKi 3MIHCHIOIOTh CAMOBIUIbHE 3alHATTS 3€MEJBHOT JUISTHKHA Ta
caMOBUIbHEe OYAiBHMULITBO, MOTPIOHO BUINATH Taki rpynu: 1) mocafoBi ocoOu; 2) mpuBaTHI
nianpuemni; 3) ¢izuyHi Ta iHmII 0COOH.

AHaJIi3 MaTepialiB CJIi 401 Ta CyI0BOI MPAKTUKH Ja€ MOXKIJIMBICTD 3pOOUTH BHCHOBOK, 1110
CaMOBUTbHE 3alHATTA 3€MeNbHOI MAUISHKM Ta CaMOBUIbHE OYIIBHHIITBO, SIK TMPaBHUIIO,
3IIHCHIOIOTH TIOCAIOBI 0COOM MiANIPHEMCTB opraHizamii Ta yctanoB (50 % KpuMiHAaIBHHX
NPOBaKeHb) Ta NMpUBaTHI mianpuemui (41 % KpuMiHaJIbHUX MPOBAIKEHb). 3a3HaueH1 0coou
3a3BHYail [Ié — YOJOBIKM CEPEAHBOIO BiKy, MAaIOTh BHINY OCBITY, Yy MHHYJIOMY HE
MPUTATYBAIKMCS JO KPUMIHAIBHOI BiJNOBIATBHOCTI. BUBYEHHS 0COOW 3JIOUMHI A€
MOJJIMBICTh BHOKPEMUTH JAEAKi 3aKOHOMIPHOCTI B TIOBEIIHII MiJO3PIOBAaHMX Tija Yac
IOCYJOBOTO PO3CIITYBaHHA i CYJOBOTO PO3TIIAY, L€ A€ MOMIIUBICTH CIITIOMY BHOpPATH
MEBHY TAKTHUKY ITi/1 YaC MPOBEACHHS CIiAUMX (PO3NIYKOBUX ) JIIH.

Tpoxanuyx M. B. Camosinvhe 3aiiHAmMms 3eMenbHoi OiIAHKI:
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OTxe, KpUMIHATICTHYHA XapaKTEPUCTHKA CAMOBUILHOTO 3aMHATTS 3eMENbHOI TIUISTHKH Ta
CaMOBLTBHOTO OYHIBHHIITBA CKJIAJAETHCS 3 TPHOX OCHOBHUX EIIEMEHTIB: MPEaMETa, CIoco0y
BUMHEHHSI KPUMIHAJIBHOTO MPABOMOPYIICHHS, @ TAKOK OCOOU 3JOUMHIIS.
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M. V. Trokhanchuk. ARBITRARY OCCUPATION OF A LAND PLOT:
CRIMINAL CHARACTERISTICS

The article examines the forensic characteristics of arbitrary occupation of a plot of land
and arbitrary construction. The author states that the problems of investigating criminal
offenses related to arbitrary occupation of land and arbitrary construction were the subject of
research in the works of many domestic and foreign scientists. At the same time, significant
changes in the state, structure and dynamics of these criminal offenses require a
comprehensive scientific study of forensically significant information about the methods and
circumstances of the arbitrary occupation of a plot of land and arbitrary construction, the
subject of criminal encroachment, specific traces and consequences of the activities and
inaction of officials, specially authorized persons, other persons and the development of a
system of elements of the forensic characteristics of these criminal offenses, scientific
methods, tactical techniques and recommendations aimed at the investigation of the specified
criminal offenses.

1t is emphasized that the forensic characteristics of criminal offenses occupy an important
place in the methodology of investigation of certain types of criminal offences. This concept in
criminology is a system of the most significant signs. The analysis of such signs, and even
their interrelationship, allows to effectively reveal and investigate the committed criminal
offense. The source of the forensic characteristics is the study and gemeralization of the
experience of investigative and judicial practice, which allows in the investigative activity to
single out the main elements that make up the model of the committed criminal offense.

It was concluded that arbitrary occupation of land and arbitrary construction are usually
carried out by officials of enterprises, organizations and institutions and private
entrepreneurs.

Key words: arbitrary occupation of land, arbitrary construction, investigation, forensic
characteristics.
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IHCUXOJIOI'TYHI OCOBJHUBOCTI
AIAJIBHOCTI HPOKYPOPA B CY Al

Y cmammi Oocniosxceno ncuxonociuni ocobausocmi OifnrbHOCMI NPOKYpopa 8 cyoi.
3asnaueno, wo npokypop He nepebysac euwge cyody, U020 poib NOAA2AE 8 NIOMPUMYI
egpexmusnoi disnvrocmi cy0y. OcHo8He 3a80aHHA NPOKYPOPA 6 X00i 008UHYBATbHOI NPOMOSU
nio wac cyo00go2o 3AcCiOaHHA NOAAAE 8 KBANIPIKOBAHOMY aHANI3i O00Ka3i8. Bin noeuneH
nepexoHamu IHWUX YYACHUKI@ Cy008020 Npoyecy 6 HAOIUHOCMi ma 00 €KMUBHOCMI Yux
0okasis.

Haczonoweno, wo nio yac keanighixayii KpUMIHAILHO20 NPABONOPYULEHHSL NPOKYPOP NOGUHEH
po3kpumu  smicm  6ionogionoi cmammi Kpuminarsnoeo xodexcy Ykpainu, obrpynmysamu
3acmocysanHs yiei cmammi, a Mmaxkodxic GUCEIMAUmu 00 €KmueHi ma cy0 ekmueHi acnekmu
BIONOBIOHO20 CKIAOY KPUMIHANLHO20 npasonopywients. 1li0 wac eusHaueHHs NOKAPAHH:
NPOKYPOP NOBUHEH 8PAX08Y8amu 0COOUCMICHI 0COOIUBOCI 008UHYBAUEHO20, MAKI K YIHHICHI
opienmayii, Momusayitina cgepa, cmuib NOBeOIHKU, OCHOBHI PUCU XapaKmepy ma iHWi ACHeKmu.

Hoeedeno, wo nauwe 00’ckmuHull aAHANI3 NOUMUGHUX [ HE2AMUBHUX sAKOCMEl
ocobucmocmi  008UHYBAYEHO20, NPOBEOCHUNl OePICABHUM 008UHYBAYEM, MOJICE CRPUSMU
BUHECEHHIO CNpagedausoco 6eupoky. Lle cmae ocobaueo axmyanrbHum nio 4ac po3ensioy
KPUMIHATbHUX NPOBAOJICEHb, NO8 A3AHUX 13 HENOGHOAIMHIMU. Y mMaKux unaoxkax auaniz
Gopmysanusi ocobucmocmi HeNnOGHOMIMHLO2O 310YUHYS MOJCe DPOKpUmMU Gakxmopu, uo
CYmMmEBO GNAUBAIOMY HA 1020 KPUMIHANLHY HOBEOIHKY (HANPUKIAO, 6NAUE NUAYMEA OAMbKIE,
He0oCmamusi KOHMPOAbOBAHICMb NOBEOIHKU 8 WIKOMI, He2amueHUull GNIuG 3306Hi MOUO).
Coyianvuuti i ncuxonozivHuli aumaniz ocodbucmocmi niOnMKa ma #o20 OMOUYIOUO20
cepeoosuwya, 00’ eKMUBHA OYIHKA BNIUBY YbO2O CePedosUa HA 1020 NCUXIKY MA NOBEOIHK) €
BANCTUBUMU ACNEKMAMU POOOTU OEPHCABHO20 0OBUHY8AYA.

Omoice, sucmynarouu 6 cyoi y KpUMIHATLHOMY HPOBAOICEHHI, NPOKYPOP NpeOCmasisc
deporcagy, sumazaiouu 6i0 cebe GUHAMKOBOL YBAJICHOCMI 00 AHANIZY O00KA3i8, 6e3002AHHUX
BUCHOBKIB | UCOK0O20 pigHsi MOBHOI énpasHocmi. Pi3ni acnexmu npoxypopcokoi OisiibHOCmI y
6UcnAdl OOIPYHMYBAHHA 8 0OBUHYEANLHIL NPOMOSI 83AEMOOIIOMb K KOMNIEKC, BUPIULYIOYU
cgoi  3aedamHs. 3eypmoeana npoghecitina cmpyKkmypa ocobucmocmi npoxKypopa €
BUBHAYUANLHOIO OJIAL O0CACHEHHS BUCOKO20 PIiGHSI KOMNEMEHMHOCMI, HABUYOK MA YMiHb Y 11020
npogecitinitl isIbHOCI K 0epICAsH020 0068UHY8AUA.

Knrouosi cnosa: npoxypop, oepoicagne 008uHysaueHHs, 0OBUHYBATbHA NPOMOSA, CVO,
€y008ull po3enso.

© Hloexonnsac O. I1., 2024 i
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JIisUTBHICTB TPOKYPOPa BUSIBIIIETHCS B IIUPOKOMY CIIEKTPi 000B’s3KiB. BiH B3aeMoie sk
i3 po0OOTOIO JEepP)KaBHUX OPraHiB 1 MOCAJOBUX OCiO, Tak i3 3aXHUCTOM 3aKOHHUX IHTEpECiB Ta
npaB rpomajisiH. Po6oTa npokypopa y chepi 0OBHHYBANBHOI isSIBHOCTI MIOBUHHA TAPMOHIHHO
MO€THYBATHUCA 3 iHIIMMH aclIeKTaMu HOTO CITy>KOu.

BaxmiBo 3a3HaunTH, IO HPOKYpop HE mepedyBae BHIIEC CyXy; HOTO POJb IOJNSTaE B
minTpumii eeKTUBHOI AisUTBHOCTI cyay. OCHOBHE 3aBHaHHS MPOKYpopa B XOJi OOBHHYBAIBHOL
IPOMOBH TiJl 4ac CyJOBOrO 3aciaHHs MojsArae B KBali(hikoBaHOMY aHami3i Joka3iB. BiH
MOBHUHEH NEPEKOHATH IHIIMX YYACHHUKIB CYZOBOTO IPOIECY B HAIMIMHOCTI Ta 00’ €KTHBHOCTI
UX JIOKa3iB.

Y BUmagKy SIKIO OOBHHYBAa4Y€HHWH BiIMOBISIEThCS BH3HATH CBOIO BHHY, IIPOKYpPOpP
MOBHHEH JIETaJbHO BUBYUTH BCi MPEICTaBJIEeHI J0Ka3W, MOPIBHATH iX 3 iHIIMMH, 3a3HAYUTH
iX HamidHICTh 1 3JIMCHUTH aHami3 EKCIEPTHUX BHCHOBKIB. Y BHUNAJKYy KOJU JOKa3H HE
MATBEPKYIOTh OOBUHYBAYCHHS, TIPOKYPOP TIOBHHEH BIIMOBUTHCS BiJl MITPUMKH JCPKABHOTO
0OBUHYBaYCHHS.

IMix gac xBamigikarii KPUMIHATBHOTO MPABOMOPYIIEHHS MPOKYPOP MOBHUHEH PO3KPUTHU
3MiCT BiAmoBigHOI cTarTi KpuMmiHampHOro Komekcy YKpaiHu, OOIpyHTYBAaTH 3aCTOCYBaHHS
i€l CTaTTi, & TAKOXX BHCBITIUTH 00 €KTHUBHI Ta Cy0’ €KTUBHI ACIEKTH BiAMOBIIHOTO CKJIaILy
KPUMIHANBEHOTO MpaBomopymenHs. [lix yac BH3HAYCHHS IOKapaHHSA MPOKYpOp MOBUHCH
BpPAaXOBYBAaTH OCOOHUCTICHI OCOONMBOCTI OOBHMHYBAau€HOTrO, Taki SK IIHHICHI Opi€eHTaLil,
MoTHBaIliiHa chepa, CTHITh MOBEAIHKY, OCHOBHI PUCH XapaKTepy W iHIIII aCTICKTH.

BusHaroTh 3a crnpaBe/yIiBE TBEPPKEHHS, IO IiJl Yac OMUCY 0cOOM OOBHHYBAYCHOTO
BiJOOpaXKaeTbCsl HE JIMIIE XapaKTePUCTHUKA CamMoro IpoKypopa, aje i Horo craBieHHS 10
mroziel, po3yMiHHS iXHIX Mpo0ieM, piBeHb NpoeciiiHol Ta NCHUXO0IOTiYHOT MiATOTOBKH.

[Ipokypop, Airoun B cyi, 3aBXKAHM MOBUHEH JOTPUMYBATHCS MPUHIIUITY: TOKapaHHSI MOXKE
OyTH e(eKTHBHMM TUIBKA B TOMY BHUIAJIKY, SKIIO0 BOHO € 3aKOHHHM, CIPAaBEUINBUM i
YKOPCTKO 1HAMBITyalli3oBaHUM. [ICHXOJIOTIYHUH acTIeKT IIbOTO MPUHIIUITY TOJISTAE B TAKOMY:

— HaJTO CYBOpE MOKAPaHHs MOXE HETaTUBHO BIUIMHYTH Ha OCOOUCTICTH;

— HAJATO M’sKe TOKapaHHs MOXE MiTipBaTH J0BIpY J0 CIPABEIITUBOCTI CHCTEMHU.

CynoBa mpakTuka MiATBEPAXKYE, 110 HAWOUIBLI CKIIAJHOIO YaCTUHOIO OOBHHYBAJIbHOI
IPOMOBH IPOKYpOpa € XapaKTepHUCTUKAa OCOOHMCTOCTI 00BHMHYyBaueHoro. Yacto MoxHa
MOMITUTH TEHJICHIIIO JO HAJIMIPHOTO BHKOPHCTaHHS BHpa3iB, IO MOXE TPU3BECTH [0
HETIPUITyCTUMOTO TIPHHIKEHHS JIIOACHKOI TigHOCTi. BomHOWac BakiaMBO 3rajaTé CIloBa
BUJIATHOT'O IOPHCTA: «...CTPUMAHICTh y CJIOB1, 00AyMaHICTh 1 CIPaBEUIMBICTh Y BUCHOBKAX, a
TaKOX MOPYyHY 13 OCYJIOM BUMHEHOTO 3JI0YMHY — CTAaBIIEHHS 10 MiACYIHOTO 0€3 0AHOOIYHOCTI 1
0e3 00pasu Horo TiTHOCTI».

Jlume o060 €KTUBHUM aHali3 MO3UTHBHUX Ta HETaTHUBHUX fAKOCTEH 0COOMUCTOCTI
00BHHYBAau€HOI0, MPOBEJICHHUN JAEpKaBHUM OOBHHYBa4e€M, MOXKE CIPHUSATH BHHECCHHIO
CIIpaBeIUINBOTO BUPOKY. Lle crae 0coOiaMBO aKTyadbHHM IIiJ 9ac PO3TILINy KPHMiHAIBHHX
IPOBA/KEHb, IOB’S3aHUX 13 HENMOBHOJITHIMU. Y TaKUX BHUIAJIKaxX aHali3 (OpMyBaHHS
0COOMCTOCTI HEMOBHOMITHROTO 3JIOYHMHIIS MOKE PO3KPHUTH (DaKTOPH, IO CYTTEBO BILIMBAIOTH
Ha HOro KpHUMiHaJbHY TMOBEAIHKY (HAmpuKiIal, BIUIMB NHUANTBA OaThKiB, HEJOCTaTHS
KOHTPOJILOBAHICTh TIOBEJIHKM B IIKOJi, HETATUBHUN BIUIMB 330BHI TOIO). CollialbHUN Ta

Llosxonnac O. I1. Ilcuxonoziuni ocobaugocmi OisabHOCmi npoKypopa & cyoi
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TICUXOJIOTIYHUIA aHaji3 OCOOMCTOCTI MiUTITKA 1 HOr0 OTOYYIOYOIo CepeOBHUINA, 00’ €KTHBHA
OIliHKA BIUIMBY IIOTO CEPEJOBHINA HA WOTO MCUXIKY Ta MOBEIIHKY € BaXKJIIMBUMH aCICKTaMH
pobotu nepkaBHOro OOBMHYBaya. llel cOIiabHO-TICMXOJOTIYHAN aHaNi3 CTa€ OIHHM 3
JOKa30BUX (haKkTOpiB Il uyac BHU3HAYEHHS IIPOKYpOpOM MipH MOKapaHHA. Tpeba Takox
BIJI3BHAYUTH, IO NPOKYPOP Y MPOBAHKEHHSAX PO KPUMIHAIBHI PABOIIOPYIICHHS HETTOBHOITHIX
BUCTYIIA€ HE TUIBKK SK OOBHHYBAdY, ajie ¥ SIK BHXOBATeNb, PO3’SICHIOIOYM CYTHICTH 3aKOHIB,
NPHUHIMINA MOpPAJIi Ta CIIOCOOH 3aro0iraHHs KpUMiHAJIGHUM IPaBOIOPYIIEHHSM, II0 BIUIMBAE HA
3MICT 1 (popMy HOro BHCTYIY B CYJi Ta Ha CIPHHAHSITTS HOTo CNIiB yciMa YYaCHHKAMH CYJIOBOTO
3aciflaHHsL.

3HauHy yBary B OOBHHYBaJIGHIX BHUCTYIIaX IPOKYpOpa MPUALLIIOTE BUKIAICHHIO (DaKTHIHNX
nanux. Ha sxanb, JNesiki TpeJCTaBHUKU TPOKYPATYpH, 3aMiCTh IMPOBEACHHS KBai(iKOBAHOTO
aHAI3y JOKa3iB, OOMEXYIOThCS MPOCTUM IIEpEeKa3oM MaTepiasliB MpOBaKEeHHA. Bukian
(hakTHUHUX OOCTaBUH MPOBAKEHHS y (HOpMi OMOBIIAHHS, 3aMICTh aHAIITUYHOTO MiAXO.Y,
MOMITHO 3MEHIIYe e(PeKTHUBHICTh BUCTYIY MPOKYPOpa B CY/i i MOXKE CIyryBaTH MOKa3HUKOM
Woro npodeciitHoi HeMPUAATHOCTI.

BaxxmuBo BiI3HAUMTH, IO HE BCi KPUMiHAJIbHI MPOBAIKCHHS BHMAralTh 000B’SI3KOBOTO
BUKJIAy (aKTHIHHX OOCTaBMH y HPOMOBI mpokypopa. CuTyarii, Koiu e € HeoOXiTHHM,
MOJKHA BUJIUJIUTH Y TAKUX BHUITAIKAX:

1) npokypop HanonArae Ha 3MiHi 00CsTy OOBUHYBauUCHHS;

2) MpOKypop BUMarae 3MiHH KBalti(ikaIlii CKi1aly KpUMIHAILHOTO TPABOIOPYIIICHHS;

3) MK MPOKYpOpOM 1 3aXMCTOM BHHHMKAE He3roJa wmioao (akTuyHUX OOCTaBHH
MIPOBAKEHHS.

[Ipokypop NOBHHEH OCOOJMBO PETENBHO PO3MIAJATH BUNPABAYyBajbHI Bepcii, sKi
NPEJCTaBleH] B CYAOBOMY pO3IJIAIi 3aXMCHUKOM 1 OOBHHyBaueHMM. Taka peTeNbHICTH i
CKPYIYJIbO3HICTh B aHAI31 JJOKA3IB TAKOX € 000B’SI3KOBUMH Y BUTIaIKaX, KOJIH OOBUHYBauCHHS
IPYHTY€EThCSL Ha MOOIYHMX J0Ka3ax. OCKUTBKM B3a€MO3B’SI30K IMX JOKa3iB OMOCEpPEeNKOBAHUI
MICBHUMHU OOCTaBMHAMH 1 «HE JIGKUTh Ha TIOBEPXHI», 3aBAaHHAM MPOKYpOpa B Iii CHUTyaIlil €
3pOOUTH 11i 3B’ SI3KH SIBHUMHU.

[IcnxomnoriyHO BaXKKMM aCHEKTOM Yy IiSUTBHOCTI MPOKYypopa B CyAl € HOro B3aeMOIis
31 CTOPOHOIO 3axHCTy. Y CBOiX BHCIIOBIIOBAHHAX Ta pEIDIIKax IPOKYypOp MOBHHEH
YTPUMYBATHUCS BiJ TOJIOCHIBHOCTI Ta HE0O eKTUBHOCTI. IIposiB moBaru 0 aABOKaTa € HOPMOIO
HOTO CIJIKYBaHHS ITiJT 9ac TOJIEMIKH.

OTxe, IpOKYypOp MOBUHEH CUCTEMATUYHO aHAJI3yBaTH IMOJil, TOB’s13aH1 3 KPUMiHATLHUM
IPaBOTIOPYIIEHHSM, 3 METOIO JOBEICHHS TOTO, IO MOJis CIpaBli Tpamwiacs, 1 BUHEH y il
CKOEHHI caMe OOBUHYBayeHUH. HaBiTh SKIO CrpaBa 37a€ThCS OYEBUIHOIO 1 0OBUHYBauUCHHUH
BU3HA€ CBOI0 IIPOBUHY, IIPOKYpOp HE MOXKE BIIMOBHUTUCS Bii 00O0B’S3KYy JOBECTH
OOBUHYBaucHHS. BHyTpimHe mepexoHaHHS NPOKypopa B OOIPYHTOBAHOCTI Ta 3aKOHHOCTI
00BHHYBaueHHs MOBUHHO 0a3yBaTHCs Ha J0Ka3ax yCix 0OCTaBUH NMPOBAHKEHHS. Y BUMAAKY
SKIIIO MaTepialii CYJ0BOTO CIIJICTBA HE MiATBEPKYIOTh OOBHHYBa4YCHHS, IIPOKYPOP TIOBUHEH
BiIMOBHTHCS BiJ 0OBHHYBaueHHs. lle € BaXXJIMBUM TICHXOJIOTIYHUM KPOKOM, OCKUIBKH BiH
BUMAarae IEpecTylUTH uepe3 BIACHI CYMHIBH Ta BU3HAaTH HENOCTATHICTh MiJCTaB ISt
oOBUHYBaueHHs. HayKoBIIl BH3HAIOTH, MO B IIHOMY MOXKE OyTH NpHYMHA Maike IOBHOI
BiJICYTHOCTI BiIMOB IIPOKYpOPiB BiJ 0OBUHYBaueHH: B Cy0BiH npakTui [1].
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Jts yeminiHoi poOOTH MPOKypopa BaXKIIMBO BOJIOAITH NMEBHHUMH SKOCTSMH, SKi MOXXHA
BU3HAYUTH, BPAXOBYIOUH 0COOIHBOCTI podeciorpamu mpokypopa. [lisHaBanbHa (oIrykosa)
JISUIBHICTE NIPOKypopa Iependadae po3BUTOK ycix mpoueciB. OCKUIBKM IPOKYpPOpChKa
JUSUTBHICTh HAJISKUTh JI0 CKIQJHOI I1HTEIEKTYaJIbHO-TIPAKTHYHOI cdepu, e MiATPUMYE
HEOOXITHICTh TIEBHUX IICUXIYHMX SKOCTEH Y MPOKYypopa, TaKWX SK CIOCTEPEkIIUBICTh,
JOMUTIHBICTE, CTIHKICTh YBaru, BMIiHHSI 30CEPEDKYBATH 11 HA BAXKIIMBUX 3aBJAHHIX MPOTITOM
BU3HAUEHOT0 4acy Tomo. Lli sSKoCTi € HeoOXiTHUMU B 3B’A3KY, 3 OJHOr0 OOKY, 3 )KOPCTKHMU
MEXaMH 3aKOHY, SKHH pPETylioe MisUIBHICTh Jep)KaBHOTO OOBMHYBada, a 3 IHIIOTO — 3
XapakTepoM KpHMIiHAJBHHAX NPOBA/KCHB, TAKUX SIK BOMBCTBA, OAHIWTHU3M TOIIO, a TAaKOXK 3
COILIIaJIbHOIO OOCTAHOBKOIO, B sIKii BiIOYBa€eThCs HOro poboTa.

ITizHaBanpHA (MOLIYKOBA) MisUTBHICTH MPOKYpOpa HaOyBae 0COOIMBOrO 3HAUCHHS MiJ| 4ac
MPOBECHHS JIONHTIB y 3alli CYJ0BOTO 3acCiJlaHHS WICHIB 3JI0YMHHOTO YIPYIIOBaHHS, ¢ HOTro
CIIOCTEPEKITUBICTh Ta OPIEHTAIIS] B CHTYaIlil PO3KPHUBAIOTHCS TIOBHUM OOCSTOM.

OnmHuM i3 HaHCYTTEBIINX acmekTiB mpodeciiiHol MisIBHOCTI MPOKypopa € HOoro
KOMYHIKaTUBHA KoMIleTeHlisd. CHUIKyBaHHS BiJIirpa€e KIOYOBY pOJb y pOOOTI AEp:KaBHOTO
00BHHYBa4a, a/pKC BOHO IIOB’S3aHE 3 YCTAHOBJICHHAM OO €KTHBHOI ICTMHM B KPUMiHATHEHHX
npoBaLkeHHX. [IpoKypop y mpotieci CyIoBOTO po3Iiniay B3a€EMOJIIE 3 aIBOKATAMH, EKCIICPTAMH,
OOBUHYBAa4YCHUMH, ITOTCPILUIIMH, CBIIKAMH, 1 IUISI KOXKHOI 3 IMX TPYH BaXIMBO 3HAUTH
BIATIOBIIHUM MiAXiJ Ta CTHIb B3aemosii. OTke, BapTo O0COOIMBO HArojJOCUTH HAa HEOOXIAHOCTI
BOJIOJIHHS IPOKYPOPOM MHUCTEITBOM BEICHHS IIPOMOBH, OCKIJIBKH, «CIOBO — OAMH i3
HaHTIOTYKHIIIHX IHCTPYMEHTIB JIFOMMHI. BOHO cTae BpaskarounM, KO BUKOPHUCTOBYETHCS BIAJIO,
IIUPO 1 BYACHO. BMile BHCIOBICHHS MOXKE 3aXONUTU Ta 3aCIIMUTH HABKOJMIIHIM OJIHCKOM.
OTmxe, MOpabHIKA 00OB’SI30K CYZOBOTO OpaTopa — KOPUCTYBATUCS L€ 30pPOEI0 00EpexHO Ta
PO3YMHO, 3pOOMBIIM CBOE CJIOBO CITYTOI0 TIIMOOKOTO IEPEKOHAHHS 1 YHHUKAIOUH CXWJIBHOCTI JO
30BHIIIHEOI (hOpMH...». MaiicTepHicTh IPOKypopa B 0OBHHYBAJIBHII ITPOMOBI TaKOXK € BaXKIIBUM
KpuTepieMm Horo npodeciiinoi kommnereHTHOCTI. Cy0Ba MPaKTHKA JEMOHCTPYE, IO 3aBISKH
PO3BHHEHNM KOMYHIKaTHBHAM HAaBHYKAaM Ta YMIHHSM IPOKYpOp Yy 3MIITHEHHI B3a€MOIii 3
HiICYyTHUM MOX€ CHPUYMHHUTU BiABEPTICTh 1 CTUMYNIOBATH MOro Oa’kaHHS 3BUIBHUTHCS BiJ
HenpaBauBoi iH(opMmarlii, mo0 HaxaTH TOYHI CBiTYCHHS. MaHCTEepHICTh Yy TOCTAaHOBII
3alnTaHb, BEJICHHs JIAJOTy Ta BILIMB Ha EMOIMHUN CTaH MiACYJIHOTO BIAIrPalOTh BAXKIUBY
POJIb y CTBOPEHHI TAKOTO NICUXOJIOTTUYHOI'O CTaHy.

OCHOBHA CyTHICTh KOHCTPYKTUBHOT (PEKOHCTPYKTUBHOI) CTOPOHHU JiSUTBHOCTI IPOKYpOpa
HoJIsrae y BMUIOMy aHaji3i Ta cuHTe3l iHpopmartii, sika Oyia 3i0paHa mix Jac MmiAroToBYOrO
NPOBaHKEHHS, 3 METOI0 PO3POOJICHHS KOHIEMII] Aep>KaBHOTO OOBUHYBadeHHs. [loscHEHHS
I[bOTO ACHEKTY OXOILTIOE:

— KOJM TIPOKYpOp Meperiifac Marepiand OCYIOBOTO PO3CIiAyBaHHS, HOro MeHTalbHa
AKTHBHICTh CIPSIMOBaHA HAacaMIIepe] Ha BIATBOPEHHS MOl KPUMIHAJIBHOTO MPABOMOPYIICHHS
(mpouiec BiATBOPEHHS MOIi1, sIKa BiIOYIacs B MUHYJIOMY, HA OCHOBI 3i0paHHX TOKa3iB);

— BU3HAYCHHS NPaBAMBOCTI 0OCTaBMH Ta IUTaHYBAaHHS CYJOBOI CTpaTerii € KIIOUOBOIO
YaCTHHOK KOHCTPYKTHUBHOI CTOPOHH MPOKYPOPCHKOT MisITbHOCTI [2].

Po6oTa Ha KOHCTPYKTHBHOMY IUIaHI BUMAara€e BiJ TMPOKypopa BHCOKOTO piBHS
OTIEPaTHBHOI Ta TPUBAJIOI IaM’sTi, 3MATHOCTI A0 AHAIITHYHOI'O MUCIICHHS Ta ySIBH, a TAaKOX

Llosxonnac O. I1. Ilcuxonoziuni ocobaugocmi OisabHOCmi npoKypopa & cyoi



186 ISSN 2617-4154 IpniHchbkuii IOPUAHYHMI YacoNuC: HAYKOBUI KypHaJ. 2024, Bum. 1 (14)

TaKAX PHUC PO3yMy, SK TIUOWHA (3MaTHICTH BHHUKATH B CYTHICTH (akTiB, mepemdavaTh
pe3yNbTaTh BYMHKIB), MIHPOTa (MOMIIMBICTH OXOIUIIOBATH BEIHKE KOJO THTAHb i (aKTIB),
MIBUJKICTh (3JaTHICTh MIBHAKO OI[IHIOBATH OOCTAaHOBKY 1 mpuiiMaTH OOJyMaHi pilIeHHS),
KPUTHUYHICT (3HAaTHICTh 00ayMyBaTH (akTH, BHSBIATH MOMHJIKH TOIIO), THYYKICTh
(31aTHICTH aHATI3yBATH SBUINA 3 PI3HUX TOYOK 30pY, BAPIFOBATH METOAHM Jiil TOIIO).

BaxxnuBuMH acriekTaMu B OpraHizamidHid cdepi MpOKypopchbKoi MisJIBHOCTI € HOro
OpraHi3aTOpChbKi Ta BONBOBI 3Ai0HOCTI. OpraHi3aTopcbki 3MiIOHOCTI BHSBISIFOTBCS B
e(eKTUBHIN cmiBmpari 3 pi3HUMH CIEI[ialicTaMH, TaKUMHU SK KPUMIHAJICTH, TMCHXOJIOTH,
MeJIarory, MEAMKY Ta 1HIII, ITiJ] 9aC KOHCYJIbTAIIiH.

Takok BUSBICHHS OpPraHi3aTOPCHKUX 3MIOHOCTEH MPOSBIETHCS B HABUYKAX BIIACHOL
po6OTH, TaKUX SIK CBOEYACHE OCBOEHHS MaTepialliB JA0CYI0BOTO PO3CIiAyBaHHS, IPOBEICHHS
KBaJli(h)iKOBAHOTO aHalli3y, OTPUMAaHHA JOAATKOBOI iH(opMaIllii, mAroToBKa BiJMOBIIHUX
MaTepiaiiB ISl BUCTYITY B CyIIi TOIIO.

Boi1b0BI SKOCTI MPOKYpPOPA, TakKi AK MIJIECIPIMOBaHICTh, CAMOCTIHHICTD, HATIOJIETJIUBICTb,
310paHicTh, iHINIATUBHICTH Ta PILIYYiCTh, TAPAHTYIOTh TOTOBHICTH AEPXKABHOTO OOBHHYBada
JI0 BUKJIMKIB Y BUPIIICHHI CKIAIHUX 3aBIaHb JUIS HiATPUMKH Jep>KaBHOTO OOBHHYBAYCHHS.

3acBiluyBajgbHa CTOpPOHA MPOKYPOPCHKOI IISUIBHOCTI TIOB’sS3aHa 3 BUKOPHUCTAHHSIM
MUCHMOBOI TIPOMOBH i dYac CKJIAAaHHS BIAMOBIJHUX ITOCTAaHOB. BMIiHHSI YiTKO
BUCJIOBJIIOBaTH CBOI yMKH B MUCHMOBIH (hOpMi € IJIsl MPOKypopa HE MEHII BaXKIMBHUM, HIX
YMIiHHS BHCJIOBIIIOBATH iX yCHO.

[lix gac cymoBOro po3risiay CIpaBH MPOKYPOP BHSBIE MOTPEOY B 3alIOBHEHHI ITPOTAINH
JIOCY/IOBOIO PO3CITilyBaHHs i JEMOHCTPYE CBiif OpaTopchkuii Tanaut. Moro BucTym y cymi
BiZIpI3HSAETHCS IPAMOTHICTIO, TAKOHIYHICTIO, OOIPYHTOBAHICTIO Ta IOPUIMYHOIO TOUHICTIO.

OOBUHYBaJIbEHA IPOMOBAa TPOKYpopa, Ky BIiH BHIOJONIYE OE3MOCEPEHBO IMiCIs
3aKiHYCHHS CYJI0BUX Jc0aTiB, 3a3HAYAETHCS TAKUMH OCOOJIUBOCTSIMHU:

— aKLEHTYE yBary Cyy Ha iCHyIOUMX MCUXOJIOTTYHUX KOH(DIIKTaX;

— Ma€ HACTYNAJBHUHN, PilTydnii i MO3UTHBHUN XapakTep;

— € CUMBOJIOM HEOJMIHHOCTI TIOKapaHHA 3a 3JI0YMHU IPOTH OCOOH 1 AepKaBU;

— BimoOpakae TMHOOKMI aHATi3 CTPYKTypH KPHUMIHAIBGHOTO IPABOIOPYIICHHS, HOTO
opuanvHoi kBawmigikamii (BimmoBimHO g0 crateid KpuMiHanbHOTO KOAeKcy YKpaiHu) i
MIPaBOMIPHOCTI 3aCTOCYBaHHS 3aKOHY.

Y mpoMoBi IPOKypopa MPOBOAUTHCS aHaNi3 3II0YMHHOT MOAIT Ta ii FopuanyHOl KBasTi(ikarii,
HAQIA€ThCSI MOTWUB KPUMIHAJIBHOTO TPAaBOMOPYIICHHS, PO3MIAJAIOTHCS XapaKTEPUCTHKH
OOBHHYBAUCHOTO, MOTEPIUIOrO, a TaKOX NPUUYMHH Ta YMOBH, SKi CHOPHSUIA BUYXHEHHIO
IpOTUNpPaBHOI Iii. BaxinBo BpaxoByBaTH, L0 MPOCTHH MepesikK J0Ka3iB HE JOCTaTHIH, i
HEOOXigHMI TIMOOKMI aHami3 3i0paHuX OOBUHYBalbHHUX HaHUX. Y BHUCHOBKY IPOKYpPOP
3BEPTAETHCSA 110 CYA, CKIaNy CyXy, MPUCSHKHHUX i3 3aKIMKOM HPU3HAYUTH CIIPABEIJINBE
MOKapaHHSI.

[Ipore y mpomoBax MNpOKypopa 4acTo BiJICYTHIH TCHXOJOTIYHWN aHaji3 0COOMCTOCTI
00BHHYBAau€HOI0 1 MOTEPNUIOr0, a TAaKOX HEAOCTaTHBO PO3MIIANAETHCSA TCHUXOJIOTTUYHUM
MeXaHi3M BYMHKIB 0Ci0.
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[lin wac cymoBOTO pO3TIsAY MPOKYPOp BCTYIAE y IUCKYCIIO 3 PI3HHMH YYaCHUKaMHU
CYIOBOTO TIPOILIECY, TAaKUMH SK aJBOKAaT, OOBHHYBAaUCHHA WM NOTEepHUIHA. B3aemomis
3a0e3MeuyeThCsl BCTAHOBICHHSIM IICUXOJIOTIYHOTO KOHTaKTy 3 YYacHHKaMHU JMUCKycii Ta
3IaTHICTIO YHHKAaTH KOH(POHTAIiNl y cmiakyBaHHI. OCKUIbKH JepkKaBHOMY OOBHHYBayeBi
4acToO JOBOJUTHCS MPOTHCTOATH OMO3HUIlT 0Ci0, AKi MalTh BJIACHI IHTEPECH y BHUPILICHHI
CIpPaBH, BaXXJIMBO 3QJIMIIATHUCS CIIOKIHUM, KOPEKTHUM 1 BBIUWIMBUM Y B3a€MOJI 3 Oy b-IKUM
onoHeHTOM. Hesane:xHo Bij MepeKoOHaHb MPOKypopa y BIIACHIH IpaBOTi i 0OIpyHTOBaHOCTI
apryMeHTIB 3aXHCHHKA YU OOBHHYBAUCHOTO BaXKIMBO YTPUMYBATH OO0 €KTHBHICTh 1 HE
BUSIBIBITH PO3JpATyBaHHA. SIKIIO, HANPHUKIAMA, JCPKABHUH OOBHHYBaY HE IOTOIDKYETHCS 3
QYMKOIO aJIBOKaTa-3axMCHUKA, HOMy IOTpiOHO JOBECTH HEOOIPYHTOBAHICTH TBEPIKCHb
OCTaHHBOTO, IPYHTYIOUHCH Ha (DaKkTax i HopMax 3aKOHY.

Takok BapTO 3YNMHHUTHCS HAa BUXOBHOMY AacCIeKTi IISUTBHOCTI NpOKypopa. BuxoBHa
JISUIBHICTE MPOKYpOpa 0a3yeTbesi HA CyBOPOMY JOTPHMAaHHI IIPaBa, YBaXXHOMY BiJHOIICHHI
JI0 0cOOHCTOCT] i 00’ €KTUBHOMY aHANI31 MPEICTABICHUX JOKYMEHTIB, 3asB, CKapr Ta iHIINX
MatepiaiiB. BaXIIMBO YHWUKATH CHUTYaIlii, e MPOKYpOpH IEPETBOPIOIOTH aHaNi3 310paHuX
JIOKa3iB y (opMy 3HYINAHHS, ITy3yBaHHS a00 BHCIOBIIOIOTH HENPUS3HI KOMEHTapi II0J0
JIFOJICBKOTO TOpSI.

CraH i CTpYKTypa 3J0YHMHHOCTI B KpaiHi 3HAYHO BILIMBAIOTHh Ha rpoMajsH. KoxeH ycmix
MIPOKYpaTypH, OCOOIUBO B CIIPaBax 3i 3HAYYIIHUM CyCHUTEHO-IICHXOJIOTIYHUM BiATIHKOM, Ma€
BiJ3HauaTucst mposopicTio. Ha mnpotuBary npoMy OIOpPOKpaTH3M, HEKOMIICTCHTHICTh 1
HECTUYHE CTABICHHS N0 TPOMAASH MOXYTh HETaTUBHO IO3HAYMTHCS HAa TPOMAICHKOCTI.
BuxoBHMII BIUIMB INpOKypopa HanpaBIeHHH HA OMNEPaTHBHICT Ta IJIECHPSIMOBAHICTh
3aCTOCYBaHHsI BiJITIOBIIHUX ITOKapaHb.

CBo€yYacHM pO3MIISII CKapr 1 3asB TPOMAJSIH Ma€e 3HAUYHUIN BUXOBHHHU edekT. [Ipokypop
MOBMHEH BMUJIO B3a€EMOJIATH 3 TpPOMAaAsSHaMH, OYTH TPaMOTHUM, apryMEHTOBaHO
BHUCJIOBJIIOBATH CBOi JyMKH Ta iHImI HaBW4kd. OTXe, NPOKYpOp IOBUHEH OBOJIOJITH
3HAHHSMU B Taly3i IICUXOJOTii, €CTETUKH, CTUKU, PUTOPUKH Ta IHIIMX CYMDKHHUX Tairy3ei.
Takuii miaxig mae 3MOTy MNPOKYpPOpY pPO3BHBATH aOCTpaKTHE Ta JIOTIYHE MHCICHHS,
(dbopMyBaTH FOPUAMYHHEA CBITOTJIAZ 1 BHXOBYBATH HEOOXIAHI TCHXOJOTIYHI SIKOCTI ISt
ycnimHoi npodeciitHol IisUIbHOCTI.

OTxe, BUCTYNAlOUM B CyIl Y KPUMIHAQIBHOMY IIPOBADKEHHI, MPOKYpOp HpEACTABISE
JIep)KaBy, BHMarardd BiJl ce0¢ BHHSATKOBOI YBaXXHOCTI JO aHANi3y JIOKa3iB, O€3JJ0raHHUX
BHCHOBKIB 1 BUCOKOT'O PiBHS MOBHOI BIPaBHOCTI. Pi3Hi acieKTH NMPOKYpOPCHKOi NisSIIBHOCTI Y
BUTJISIII OOTPYHTYBaHHSI B OOBHHYBaJBHIN MPOMOBI B3a€EMOJIIOTH SIK KOMIUIEKC, BUPIIIYIOUN
CBOI 3aBAaHHA. 3rypToBaHa NMpoQeciiiHa CTPYKTypa OCOOUCTOCTI MPOKYPOPa € BU3ZHAYAILHOIO
JUIS IOCSITHEHHSI BUCOKOI'O PiBHSA KOMIIETEHTHOCTi, HABUYOK Ta yMiHb Yy Horo mpodeciiiii
JISUTBHOCTI SIK IEP>KaBHOTO OOBUHYBAUa.
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O. P. Shovkoplias. PSYCHOLOGICAL FEATURES OF THE PROSECUTOR'S
ACTIVITIES IN COURT

The article examines the psychological features of the prosecutor's activity in court. It is
noted that the prosecutor is not above the court; its role is to support the effective operation
of the court. The main task of the prosecutor during the indictment speech during the court
session is a qualified analysis of the evidence. He must convince other participants in the
legal process of the reliability and objectivity of this evidence.

It is emphasized that during the qualification of a criminal offense, the prosecutor must
reveal the content of the relevant article of the Criminal Code, justify the application of this
article, and also highlight the objective and subjective aspects of the relevant composition of
the criminal offense. When determining the punishment, the prosecutor must take into account
the personal characteristics of the accused, such as value orientations, motivational sphere,
behavior style, main character traits and other aspects.

1t has been proven that only an objective analysis of the positive and negative qualities of
the accused's personality, conducted by the public prosecutor, can contribute to a fair verdict.
This becomes especially relevant when considering criminal proceedings involving minors. In
such cases, the analysis of the formation of the personality of a juvenile criminal can reveal
factors that significantly influence his criminal behavior (for example, the influence of
parental drunkenness, insufficient control of behavior at school, negative influence from the
outside, etc.). Social and psychological analysis of a teenager's personality and his
environment, an objective assessment of the impact of this environment on his psyche and
behavior are important aspects of the public prosecutor's work.
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It was concluded that speaking in court in criminal proceedings, the prosecutor
represents the state, demanding from himself exceptional attentiveness to the analysis of
evidence, impeccable conclusions and a high level of language skills. Various aspects of the
prosecutor's activity in the form of justification in the indictment interact as a complex,
solving their tasks. The cohesive professional structure of the prosecutor's personality is
decisive for achieving a high level of competence, skills and abilities in his professional
activity as a public prosecutor.

Key words: prosecutor, state indictment, indictment, court, trial.
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TAPAHTIi JOTPUMAHHS [IPAB
MIA03PIOBAHOI'O (OBBUHYBAYEHOTIO) M1
YAC 3ACTOCYBAHHSI JOMAIIIHBOI'O APELITY

Y emammi docniosceno eapanmii dompumanus npas nioo3prosanoco (068UHY8aYeH020)
nio wac sacmocyeants domawnbo2o apewmy. Hazonoweno, wo 306Hiwinio ma enympiuiio
noaimuKy YKpainu He MOJCHA po32nsioamu OKpemo 6i0 npoyecy €8ponelicbkoi inmeepayii,
OCKINbKU 3MIHU, W0 6I00Y6AIOMbCs 6 HAwlili Kpaini, GIOKpUBAIOMb HOBI MONCIUBOCHI OJis
BCMAHOGNEHHST SIKICHO HOBUX CMOCYHKI6 3 Kpainamu-napmuepamu €gponu ma 6cicio
c8imo60oio cninvHomor. Cmeepoxcenta Yxpainu ax 0eMoKpamuyHoi 0epicasu Ha C8imosiil
apeni eumMazae aKmueHoi yuacmi HAYIOHANbHOI Npagoeoi cucmemu ma NpagooxXopOHHUX
opeamis, 0coOIUBO 8 YMOBAX KPU30BUX AGUW, SKI CbO2OOHI € 6 Hawlili Kpaini. Y yeil nepioo
8aICIUBO hopmysamu HOGI NIOXO0U, GUKOPUCHIOBYIOYU NOZUMUSHULL 00C8i0 Kpain €eponu ma
piwennsa €sponeticokoeo cydy 3 npas IoOUHU.

Bxazano, wo po3ymuum 6y10 6 UKOpUCMO8Y8AMU OOMAWHIL apeuwim 015 HeNOGHONIMHIX
ocib, AKI 008UHYBAUYIOMbCA )Y GUUHEHHI KPUMIHAIbHUX NPABONOPYULEHb, OCKIIbKU iX
MPUMAHHSL 8 [30J5IMOPI MUMHACOB020 MPUMAHHS YU CHIOYOMY [30755MOPI He MIlbKU He
BNIUBAE NOZUMUBHO HA IX BUXOBAHMSA, A, HABNAKU, MOJICE 3A60AMU WKOOU NCUXIY] OUMUHU.
Takuii 3anobixcHull 3aXi0 MaKodic Modce Oymu 0O0IPYHMOSAHUM 0as Yinoi epynu ocib 3i
cneyianbHuUMu nompebamu, maxkux AK mi, Xmo Cmpax3coae Ha Xeopoodu, wo He nid0armvcs
JIKYBAHHIO, MAE HENOBHONIMHIX Oimell Ha YMPUMAHHT YU HATIEHCUMb 00 0CIO NOXUNO20 BIKY.

Konxpemuszosano, wo cyms domawnboeo apewmy sK 3anoGidicHO20 3ax00y NOIS2AE 8
00MENCEHH]  MONCIUBOCMI  NIOO3PI0BAH020  (0DBUHYBAUEHO20) 3ANUWUATIU CBOE  IHCUTNIO
npomseom 0obu. Lleii 3axio mooce 6ymu 3acmoco8anuil auwie y UNAOKy 008UHYBAUEHHS
BYUHEHHI 37104UHY, 3d AKUU nepeddaueHo NOKApawHs y 6uensoi nozoaenenns eoni. Opzanu
BHYMPIWHIX CNPA8 GUKOHYIOMb YXBANY CAi04020 CyO0O0i yu cydy, CMAsIsuU ni003PH8aAH020
(obsunysauenoeo) Ha 00K, 3ACMOCOBYIOUU €NIeKMPOHHI 3aC00U KOHMPOTI0, i 30IUCHIOOYU
KOHMPOIb 34 1020 NOBEOIHKOI0, 30KpeMd GI0GI0Y8AHHAM U020 MiCYys HPOANCUBAHHA mMda
BUKOPUCTMAHHSL eeKMPOHHO20 MOHIMOPUHZY 11020 MiCYs nepedyB8anHsi.

3pobreno BUCHOBOK, WO BUBHAYEHHA OOMAUIHLO2O aApewmy fAK 3anoDiHCHO20 3ax00y
nompebye nooanbuio20 HOPMAMUBHO20 pPe2YTIO8AHHA OJi GUSHAYEHHA, XMO I AK NOGUHEH
30TUCHIOBAMU HA2TAO 34 NOBEOIHKOI0 0Co0uU, KA nepedysae ni0 OOMAWHIM apewmom, a
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MAaKodic He NOPYULYIOHU NPA8 NI003PIEAHO20 (0OBUHYEAUEHO20) NIO YAC 3ACMOCYBAHHS YbO2O
3an06INCHO20 3aX00).

Knrouosi cnosa: 3anobixcruil 3axio, oomawntii apewim, niodo3proeanuil, 008UHysayeHull,
caiouutl, cyoos, caiouull cyoosi.

30BHIIIHIO Ta BHYTPIIIHIO TONITHKY YKpaiHH HE MOXKHA PO3TIBIIATH OKPEMO BiJl IPOIECy
€BpOIEICHKOI iHTerpanii, OCKiAbKM 3MiHH, IO BiOyBalOTHCS B HaIlil KpaiHi, BIIKPHBAIOTh
HOBI MOJJIMBOCTI JUIsi BCTAaHOBJICHHS SKICHO HOBHMX CTOCYHKIB 3 KpaiHaMHU-TIapTHEpamu
€BpoIK Ta BCI€IO CBITOBOIO CHIbHOTO!. CTBEpKEHHS YKpalHH K IEMOKPATHYHOI JepKaBH
Ha CBITOBiIM apeHi BUMAarae aKTHBHOI y4YacTi HaIliOHAJIbHOI IPaBOBOi CHUCTEMH Ta
MIPaBOOXOPOHHUX OpraHiB, OCOOJMBO B yMOBaxX KPHU30BUX SBHIL, SKi CbOTOJIHI € B HAaIii
KpaiHi. Y me# mepion BaXIMBO (OPMYyBAaTH HOBI IiJXOIM, BUKOPHUCTOBYIOUH ITO3MUTHUBHHI
JIOCBiA KpaiH €Bpomnu Ta pimeHHst €BPONEHCHKOTO CyAy 3 MIPaB JIOIUHH.

OnHuM i3 KIIFOYOBHX HAIPSMIB POOOTH IEPKABHUX CHJIOBHX CTPYKTYp € HOMEPEIKECHHS,
BUSIBIICHHS Ta 3amo0iraHHs 3704MHHOCTI. L{i 3aX0/1M MOBMHHI ITPYHTYBATHUCSA Ha MPHHILIKINIAX
e(heKTHBHOCTI, OTIEPATHBHOCTI, BITKPUTOCTI Ta JHHAMI3MY.

Y KOHTEKCTI TyMaHi3allii KpUMIHAJIBLHOT'O MPOIECYATBHOTO 3aKOHOJABCTBA BaXIJIUBO
BIIPOBAKYBATU 3aXOMAHU, SIKi HAONIDKEHI O €BPOICHCHKUX CTAaHIAPTIB U 3a0e3IEeYCHHS
KPUMIHAJIBHOT'O TIPOBAIKEHHSI.

OnHUM 3 aKTyalbHHX IMUTAHb € JIOCHI/DKEHHS MICI JOMAIIHBOTO apeliTy B CHCTEMI
3aMmo0KHUX 3aXO0JiB Ta JOTPUMAaHHS MpaB MiJI03pOBaHOrO (OOBMHYBAYEHOTO) ITiJ Yac HOro
3actocyBaHHs. lle crae akTyanmpbHOIO MPOOJIEMOIO B KOHTEKCTI ITUOOKOTro pedopMyBaHHS
KpaiHH Ta MPaBOOXOPOHHOI CHUCTEMH, BHMAraloud HOBUX 3acal Ta MiAXOAiB y poOoTi
MIPaBOOXOPOHIIIB.

JocnimkeHHAMA TpoOJjeM 3acTOCYBaHHs 3almoODKHMX 3aXOMIB 3arajioM, a TaKoK
JIOMAalTHBOTO apeliTy 30KpeMma 3aiiManucsl Taki HaykoBli Ta npaktuku: B. I'. 'oHUapeHko,
0. M. I'pomeswnii, JI. M. Jlo6oiiko, I1. 1. JlroOnincekuii, B. T. Manspenkxo, B. T. Hop,
B. B. Crammc, JI. [I. YganoBa Tta immi. OmHak Ha CHhOrOJHI BHHHKAa€ HEOOXITHICTH
OpraHizamii MOAANBIIAX HAYKOBUX Ta MPAKTHYHUX JOCTIDKEHb IMOJ0 IOTO ITHTAHHS,
30KpeMa MeXaHI3MIB peaizaiii JOMaIlHLOrO apeliTy B CHUCTeMi 3amoODKHUX 3aXOiB 3
rapaHTyBaHHSAM JOTPUMAaHHS IpaB i CBOOO Mi103PIOBAHOT0 (0OBUHYBAau€HOIO0).

[IporoHyemMo MpOBECTH MAOCHIPKEHHS AacCHeKTiB JOMAalIHbOTO apelTy B CHCTEMi
3armo0KHUX 3aXO[iB, OPIEHTYIOUHCh Ha TEOPETUYHHUI Ta MpaKkTHUHHHA miaxoxu. Y cdepi
IOPUINYHOT JIITEPaTypH 3a3HAYAIOTHCS PI3HOMAHITHI MOTJISIAA BYCHUX HA METOTH KOHTPOJIIO
3a MiJJO3PIOBAHUMHE Ta OOBHHYBAYCHUMH B KOHTEKCTiI OOpaHHS 3alO0DKHHX 3aXO0[IiB, 30KpeMa
JIOMAITHBOTO apEeINTYy.

H. A. IToromceka Ta JI. C. ApTEeMEHKO BUIUISIFOTh JIBA OCHOBHUX BUJM TAKUX METOIIB:

1) 6e3 BUKOpHCTaHHS CIIEI[ialIbHUX TEXHIYHUX 3aC001B;

2) 13 3aCTOCYBaHHIM TEXHIYHHX 3aCO0iB.

Hdo kareropii KoHTpoit0o 03 BUKOPUCTaHHA TEXHIYHMX 3ac00iB BYCHHUH BHOCHUTH:
HecriofiBaHi TeneoHHI J3BIHKM a00 HakKIaJdaHHA OO0OB’S3KYy Ha «apelTOBaHOTO
TenepOHyBaTH IO OPTaHiB OCYIOBOTO PO3CIIAYBAaHHS; MIEPEBIPKH 3a MICIIEM HPOKMBAHHS 3

Ayrox C. O. I'apanmii 0ompumanns npag nido3proeanozo (006uHyeayenoeo)
nio Yac 3acmocysanis OOMAMHb020 apeuny
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IIPaBOM BITBHOTO BXO/KCHHS [0 SKUTIOBOTO NPUMIIICHHS; MPOBEACHHS CIITINX
(po31IyKOBHUX) NIl — HAKJTaJICHHS apelITy Ha MOIITOBI BinpasiaeHHs [2, ¢. 7].

[otpibno mnorogutucs 3 BucHoBkoM O. II. KyumHcpkoi, mo po3ymHHUM Oyno 0
BUKOPHCTOBYBATH JOMAIHill apemT ais HEMOBHOMITHIX o0ci0, sIKi OOBHHYBAadylOTHCS Y
BYMHEHHI KPUMIHAJTBHHUX IPABOMOPYIIEHb, OCKIJIBKU IX TPUMaHHS B 130JATOPI THMYacOBOTO
TPUMaHHS YU CIITIOMY 130JTOpi HE TITBPKM HE BIUTMBAE MO3UTHBHO Ha iX BHXOBAaHHS, a,
HaBIaKH, MOXKE 3aBJaTH LIKOJHU MCUXIilll TUTHHU. Takuii 3amo0iKHUHM 3axXij TaKoXK MOXKe OyTH
OOTpyHTOBaHUM JUIA IJI0I Tpymu oci0 3i crmenianbHUMHU MOTpedaMu, TaKWX SK Ti, XTO
CTpaXJa€ Ha XBOpOOW, MIO0 HE IMiJJIAlOThCA JIKYBaHHIO, Ma€ HEMOBHOJNITHIX JiTeH Ha
YTPUMaHHI Y HAIECKHUTH JI0 0¢i0 moxmiioro Biky [3, c. 19].

3a cmoamu B. B. KiimoBa, MexaHi3M 3acTOCyBaHHsS JOMAIIHBOTO apeury — Ie
BH3HAaYCHA KPUMIHAJTBHUM IMPOIIECYaTbHUM 3aKOHOM CHUCTEMa MpOoIleCyallbHUX JIiil Ta pillieHb,
SKI BXHMBAIOTh CIIJYWH, HadaJIBHUK CIIIYOr0 BLIIUTY, TIPOKYpOp UM CYA Y BH3HAuYeHIH
MOCIIZIOBHOCTI I peaizalii 3amo0i>KHOro 3aX0y y BHIJIAII JOMAIIHBOIO aperiry, Horo
CKacCyBaHHs 44 3MiHH [5, c. 14].

3a BucHoBkamu I. JI. Hem3zopoBa, MexaHi3M 3aCTOCYBaHHS JOMAIIHBOTO apeIITy SIK
3armo01>KHOTO 3aX0/1y CKIIAIAEThCS 3 IBOX CTaJiil — Cy/0BOi Ta mo3acynoBoi. I1ix yac mepiroi
cTamii CyIst 9 CIITYME CyI/sl, Ha MiCTaBl KJIOMOTaHHS CJITYOTO Yd MPOKypopa, BUPIIIYE
MUTaHHA TPO 3aCTOCYBaHHA KOHKPETHOI'O 3amOODKHOTO 3aXO01y, OXOIUIIOKYHW JIOMAIIHIH
apemT. 3abesnedye npuOyTTSS 0COOM JUIS PO3MIISALY KIOMOTaHHA MIOJO0 3aCTOCYBaHHS
3amo0ikHOTO 3axomy [6, c¢. 56]. Ha nmpyriit cramii cmiguuid cymas 49d CyJl, BUPINIYIOYH
MUTaHHS PO 3aCTOCYBaHHS JTOMAIIHBOIO apellTy, TAKOXK BU3HAYAE MOLUIBHICTD HAKIAJCHHS
JIOJJATKOBHX O0OOB’S3KiB HA OOBMHYBAYE€HOT'O UM MiI03PIOBAHOTrO, 1 MiCIs OTOJOUICHHS yXBaJH
BUKOHaHHA 3aX0Jy IPOBOJIUTHCS HeraiHo [1].

[lix wac gpyroro etarmy (1103aCyZOBOTr0) 3aCTOCYBAaHHS IOMAIIHBOTO apeIlTy BiIOyBaeThCS 13
3allydeHHsIM OpTraHiB BHYTpIIHIX cnpaB. CroyaTKy pillleHHS I0J0 OOpaHHS 3amo0iKHOTO
3ax0fy Y BUTIISI JOMANIHBOTO apeIITy MePEeIaEThCs s BUKOHAHHS 38 MiCI[EM MTPOKUBAHHS
MiI03pIOBaHOTO 4K OOBUHYBaueHOro. Ilicis 1[bOro opraH BHYTPILIHIX CIpaB OOOB’SI3KOBO
peectpye 0cody, 00 K0T 3aCTOCOBAHO 3aITOOIKHIMA 3aXiJ] y BUTIISAAI IOMAITHBOTO apeiTy,
1 TIOBIIOMJISIE TPO TIE CIITIOMY ab0 CYIy y BHIAIKY, SKIIO IIed 3aXiJl 3aCTOCOBAHO TiJa 4ac
cynoBoro posrsiny [1].

3aKOHO/IaBCTBO PI3HUX KpaiH CBITY mependayae MOXKIUBICTh 3aCTOCYBaHHS JOMAIIHBOTO
apemrTy K 3ano0iKHOTO 3axoj1y. Hanpuknan, takuii 3axin nepempdadyeHuil y 3aKOHOIABCTBI
TakWX KpaiH, sk Kazaxcran, Jlatsis, JlutBa, Himeuunna, [1IBeris ta iami. OxHaK OPIBHAHO 3
IHIIUMH 3amO0DKHUME 3aXOJlaMHU, MPAKTHKa HOT0 3aCTOCYBaHHS € HEBEJIHMKOIO, IO MOXE
3yMoBUTH neBHi ycknanHeHHs. llogo npsoro mutanus O. II. KydnHcbka Bkasye Ha Te, IO
JIOMAIHIA apemT € JOCHTh «MOJIOJOK» IHCTUTYII€I, sKa MOTpeOye MOMaIbIIoro
JIOKJIaHoTO BUBYeHHs [3, c. 18]. Ha BigMmiHy Big I1p0ro, KpuUMiHaJbHE NpOIECyalbHE
3akoHonaBcTBO Kuprusskoi PecnyOmiku Ta PecnyOniku VY30ekucraH He mnependaudae
BUKOPUCTaHHS IIOTO 3amo0iKHOTO 3axony. 3okpeMa, denepaibHi MpaBuiia KPUMiHAIBHOTO
cymounHctBa CIIA TakoX HE MICTATh TOJOXEHH IOJ0 JOMAIIHBROTO apemry sk
3armo0>KHOTO 3aX0.Ty, X04a ISl MOKJIMBICTh MOXE ICHYBAaTH Y 3aKOHOJABCTBI OKPEMUX IIITATiB.

Ayrox C. O. I'apanmii oompumarnus npae nioo3prosarozo (006UHye8aueHo2o)
nio yac 3acmocysanis OOMAUHb020 apeuiny
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Bapto 3asznHauntH, mo me 1922 p. KpuMiHaabHO-TIPOLIECYaTbHAM KOJEKCOM YKpaiHu
OyJI0 BU3HAYCHO MOXKIIMBICTH 3aCTOCYBAaHHS JOMAIIHBOTO aperTy. 3TiTHO i3 YITKUMHU
HOpPMaMH 3aKOHY, HOro MoxkHa OyJI0 BIPOBAKYBaTH K y BUIAAKy 3a0€311€4eHOI OXOPOHH,
MOB’A3aHOT 3 MiCIIeM MPOKUBAaHHS apelTanTa, Tak i 6e3 Hei. OJHaK BHCTaBJICHI ypHUBYACTI
JaHl CBi4aTh, IO JOMAINHIM apeliToM 3a3BWyail oO0TsKyBajwcs o0coOu 3 J0Oporo
peryTanicro, SKi He MTPOSBIUN OakaHHS YXWIATHCSA BiI CYIOBOIO pO3IJLITy Ta HOTO
HachiakiB. OTxe, HOro 3acTocyBaHHS He OyJO BaXJIMBUM y BUIIAJKaX, KOJIU CTEKEHHS 3a
UMH ocobamu He 0yJI0 HAIeKHUM YHHOM OOTPYHTOBAHUM.

[Micnst dpyroi cBiTOBOi BiiHW JOMAIHIN apemT cTaB HACTUIBKU PIJKO BKWUBAHHUM, IO
BXKE HOro po3risimand sk aHapxizm. Jlo HoBoro, Oumpmn mibepanpHOro KpuminanbHo-
nponecyanbHoro xojekcy 1960 poky meit 3amoOikHUN 3axig He OyJo JOMy4deHO. ABTOpH
KOJIEKCY BUPIIIIN OOIMTHCS 3aX01aMH, TAKUMH SIK B3SITTS i/ BapTy, MiIHCKA PO HEBHI3 1
repeaada Ha MOPYKH TPYIOBOMY KOJICKTHBY.

Y KpuMmiHaipHOMY TpPOLECYaTbHOMY KOJEKCI YKpaiHH THUTaHHA 3aCTOCYBaHHS
3aMO0DKHUX 3aXO0JiB HAJICKUTh O BUKIIOUHOI KOMIIETEHII CIiAYOro Cyaii Ta Cyny, siKe
BUPIIIYETHCS B CyJIOBOMY 3aCiJIaHHI B PEXHMI 3MarajlbHOCTI CTOPIH 3a y4acTIO MPOKYpopa,
00BHHYBaueHOTO Ta Horo 3axwcHWKa. 3rigHo 3 wactuHot 2 crarti 181 KIIK Vkpainw,
JOMAIITHIH aperT Moke OYTH 3aCTOCOBAHHUHN 10 0COOH, SIKa MiT03PIOETHCS (OOBUHYBATYETHCS)
y BUMHEHHI 3JI04YMHY, 3a IKUil nepe0adeHa BiOBIAANbHICTD Y BUTIISAI T030aBIECHHS BOJI.

3rignao 3 Bumoramu KIIK Ykpainm mig yac 3acTocyBaHHS 3alI001KHOTO 3aX01y Y BUIIISI
JIOMalTHBOTO apemTy CITYHA CyIIs, cya 3000B’S3y€ TMiJ03pIOBAHOTO, OOBHHYBAYE€HOTO
npudyBaTu 3a KOXKHOIO BUMOIOK JO CyAy abo iHIIOrO BHU3HAUYEHOIO OpraHy Aep>KaBHOI
BJIa/Id, a TAKOK BUKOHYBaTH OJMH ab0 KiJibka 00OB’s3KiB, HEOOXiHICTh MOKJIAJCHHS SKUX
OyJ10 TOBEAEHO POKYPOPOM, a CaMme:

1) mpuOyBaTH 10 BH3HAYCHO] CITy>K00BOi OCOOH 31 BCTAHOBJICHOIO IIEPiOIUYHICTIO;

2) He BIAIyYaTHCS 3 HACEIIEHOTO ITyHKTY, B SKOMY BiH 3apeecTpPOBAaHUI, IMPOKUBAE IU
nepeOyBae, 6e3 J03BOITY CIIAYOr0, MPOKypopa abo cymy;

3) NOBiAOMIISITH CITIAYOr0, MPOKYPOPa YU CyJI IPO 3MiHy CBOTO MicCIs IPOKUBAHHS Ta/abo
micus poboty;

4) yTpUMyBaTHCS BiJ CIIJIKYBaHHS 3 OY/b-SIKO0 0CO0010, BUBHAYCHOK CIIITYUM CYIICIO,
CyJ0M, ab0 CHIKYBAaTUCS 3 HEIO 3 JOTPUMAHHAM YMOB, BU3HAUEHUX CIITUUM CYIICI0, CYI0M;

5) He BiABIAYBaTH Miclis, BU3HAYEHI CIILAIMM CYyAJeI0 a0 CyIoM;

6) poiTH KypC JiKyBaHHS BiJl HAPKOTHIHOI 200 aJIKOTOJIEHOI 3aJIeKHOCTI;

7) nOKIacTH 3yCWIIh JI0 TMIONTYKY poO0TH 200 JJ0 HABYAHHS;

8)31atn Ha 30epiraHHs 10 BIAMOBIAHMX OPraHiB JEp)KaBHOI BJIAAW CBill macmopr
(macmopTH) A5 BUIi3AYy 3a KOPIOH, iHIII JOKYMEHTH, IO JAIOTh MPaBO Ha BUi3M 3 YKpaiHH i
B’i31 B YKpainy;

9) HOCUTH eJeKTpOHHUH 3aci® kKoHTpomto (4. 5 cr. 194 KIIK Vkpainn) [1].

BignoBigHO [0 TOJNOXEHh YUHHOTO KPUMIHAJIBHOTO IMPOIECYyaabHOTO 3aKOHOJABCTBA
VYkpainu, gomamHii apemrT, 3rifHo 3 yactuHo 1 cratti 181 KIIK Vkpainu, nepenbauae
3a00pOHY IM1I03PIOBAHOMY, OOBHHYBAUCHOMY 3aJIMINATH KHUTJIO ILIOI000BO 200 B TICBHHMA
nepiog mobu. Crarts 299 KIIK VYkpaiHu MICTUTh 3aCTEpEKEHHS PO HEIOMYyCTUMICTh

Ayrox C. O. I'apanmii 0ompumanns npag nido3proeanozo (006uHyeayenoeo)
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3aCTOCYBaHHS 3allO0DKHOTO 3aX0Iy y BHUTJISAAI JOMAIIHBOTO aperiTy MijJ Yac JOCYIO0BOTO
posciigyBanus. Kpim Toro, KITIK Ykpainu nepen0aduB 3acTOCYBaHHS €NEKTPOHHUX 3ac00iB
KOHTPOJIO, sIKi BMUKAIOTh 3aKpIlJICHHA Ha TiJli OOBMHYBAYE€HOT'O €JIEKTPOHHOTO IMPHUCTPOIO
(duma), 1o ae 3MOTY BiAICTEXKYBaTH i (hikcyBaTH HOro Micie nepeOyBaHH;I.

EnrextponHi 32c00M KOHTPOJIIO MOKYTh 3aCTOCOBYBATH BiIMIOBITHO TaKi Cy0’ €KTH:

1. Caimunit MO>ke BUKOPHCTOBYBATH CJIEKTPOHHI 3aCO0M KOHTPOIIIO Ha MiJCTaBi yXBaJH
cmmyoro cymiai abo cymy IMoao oOpaHHS Oynb-KOTO 3amo0DKHOTO 3axOJy, SKHHA He
nependayae M030aBICHHS BOJMi, Ta BOJHOYAC OOOB’S30K IIOJO KOHTPONIO MOKJIAJCHO HA
IT1]I03PIOBAHOT0 200 OOBUHYBAaYEHOTO.

2. IlpamiBHUKK OpraHy BHYTPIIIHIX CIIpaB MOXYTh 3aCTOCOBYBATU EJICKTPOHHI 3aco0u
KOHTPOJIIO Ha MiJCTaBi YXBaJIM CIiAYOr0 Cy/Ii a00 Cyay, KO 00paHO 3armoOiKHUMA 3aXil y
BUTIISA IOMANTHBOTO apeITy JUIS Mi03pI0BaHOT0 i 00BUHYBAUCHOTO.

3acTocyBaHHSl EJIEKTPOHHUX 3acO0iB KOHTPOIIO, SKi MOXYTh CYTTE€BO MOPYIIYBaTH
3BUYHHHN TTOPSIOK JKUTTSI OCOOHM, MIPU3BOAUTH A0 3HAYHUX HE3PYUHOCTEH y iX BUKOPHCTaHHI
a00 MOXYTbh CTAHOBHTH 3arpo3y UL JKUTTS Ta 3I0POB’S 0COOH, IO HUMH KOPHCTYETHCS, HE
nomyckaeTbesl. [lepen 3acTOCYBaHHSAM TAaKOTO €JIEKTPOHHOTO KOHTPOJIIO CIIITIMI Y TPaLiBHUK
OpraHy BHYTPIIIHIX CIIpaB MOBUHEH MOSCHUTH IT1I03pIOBaHOMY a00 0OBHHYBaYeHOMY IpaBHIIa
BUKOPUCTAaHHA TIPUCTPOIO, OE3MEeYHOro OOrOBOpEHHA MOro TEXHIKM Ta HACHiAKA HOro
BUMKHEHHS YH HETIPABOMIPHOTO BTPYYAHHS ULl YHUKHEHHS KOHTPOIIO.

BinMoBa Bii HOCIHHA €JIEKTPOHHOrO 3ac00y KOHTPOJIIO, HAMaraHHs CBiJOMO BUMKHYTH,
MOMIKOIUTH a00 BTPYTUTHUCS B HOTO POOOTY 3 METOI YXHIJICHHS BiJi KOHTPOJIIO BBaXKAETHCS
HEBUKOHAHHAM 00OB’SI3KiB, SIKi Cy[ MOKJAB Ha Mi03pI0BaHOro abo 0OBHHYBAYEHOTO MiJ Yac
3aCTOCYBaHHS 3amO0KHOTO 3aXOAy, SIKMH HE MIiCTUTh MO30aBJIeHHS BOJIi a00 HaKIaJeHHS
JoManiHporo apemTty (3rigHo 3i ctarreto 195 KIIK Vkpainu). [Iponeaypy 3actocyBaHHS
€JIEKTPOHHUX 3aC00IB KOHTPOJII0 BU3HAYAIOTh BiJIMIOBIHO IO BCTAHOBJIEHUX MIiHICTEPCTBOM
BHYTPIIIHIX CIIpaB YKpaiHH HOPM.

CyTHICTh JOMAIIHBOTO apemry sK 3amo0DKHOrO 3axOofy IoJiira€ B OOMEXEHHI
MOXJTUBOCTI MiJ03pI0BAaHOT0 (0OBUHYBAUEHOT'0) 3AJIUIIATH CBOE XHUTJIO MpoTarom aodu. Lleit
3axij MOxe OyTH 3aCTOCOBaHUI JIMIIE Y BUMAJAKy OOBHHYBAuCHHS y BUMHCHHI 3JIOUMHY, 32
KU TepeA0ayeHo MOoKapaHHS y BUIVISLII To30aBieHHs Boji. OpraHu BHYTPIIIHIX CIpaB
BUKOHYIOTH YXBaJy CIIJYOTO CYJJi UM CYZY, CTABIISTIH ITiZ03pI0BaHOTO (0OBHHYBAa4E€HOI0) Ha
00K, 3aCTOCOBYIOUM €JIEKTPOHHI 3acO0M KOHTPOJIO 1 3AIHCHIOIOYHM KOHTPOJb 3a HOro
MOBEAIHKOI0, 30KpeMa BiIBiAyBaHHAM HOrOo MICIsl MPOXUBAHHS Ta BUKOPHCTaHHSIM
€JICKTPOHHOTO0 MOHITOPUHTY HOTO MicIs iepeOyBaHHS.

I1inx yac BUpiIICHHS MUTAHHA PO 3aCTOCYBAHHS 3aII001KHOTO0 3aX0My CYAACIO CyJ PO3IiIsiiae
BCl IOpHOWYHO 3HauyIli oOcTaBHHU B X cykymHocTi. Cepen mmX oOCTaBHH BpaxOBYIOTH TakKi:
3HAUYILICTh HASBHHUX JOKAa3iB MO0 BYMHEHHS KPUMIHATHGHOTO MPABOMOPYLICHHS, TSDKKICTH
nepea0avYeHOro MOKapaHHs, BIK Ta CTaH 370pPOB’sl OOBMHYBAa4€HOTO, MILIHICTh HOTO COIialbHUX
3B’SI3KIB Y MICIl TIOCTIHHOTO TPOXKMBaHHS, OXOIUTIOIOYM HAsSBHICTH POJUHU Ta YTPHUMAHIIIB,
HAsBHICTh TIOCTIHHOTO MicIs poOOTH UM HAaBYAHHS, pelyTauilo, (iHAHCOBHI CTaH, HasBHICTH
CYIUMOCTEH, JOTPUMAHHS Ii103pIOBaHUM (OOBHHYBAYCHHM) YMOB 3aCTOCYBAaHHS 3aM00KHIX
3ax0JiB y pasi, SIKILIO IX paHille 3aCTOCOBYBAJU, a TAKOK PO3MIp MaiiHOBOI IIKOIH, AKY 0c0o0a
3aBasna.

Ayrok C. O. I'apanmii dompumanHs npas nioo3proganozo (068uHy8aueHozo)
nio yac 3acmocysanis OOMAUHb020 apeuiny
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Posrnsn iHmmx 00CcTaBrH, TAKUX K HE3roJla 0COOH 3 TiI03por0 a00 OOBHHYBAUYEHHIM YH
HOro MOBeImiHKa MiJ 4Yac CIIACTBA YM CYIZOBOIO PO3MIIAAy, HE OepyTb IO yBarW IiJ Yac
oOpaHHs 3amO0DKHOrO 3axofAy. 3aKOH 3000B’SA3Yy€ CHITYOTO CYAI0 Ta CyHX MiIXOAWTH [0
[POTO TUTAHHSA HE 332 MPUHIUIIOM MEXaHIYHOCTI, a 3 OIIHOYHOK IO3UIIEI, KEePYHOUYHChH
TIPUHIIATIOM TPE3yMITIIii HEBUHYBATOCTI Ta MPABUIIOM TIIyMadeHHS BCIX CYMHIBIB Ha KOPHUCTh
OOBUHYBAYCHOTO y TOBEACHOCTI 0OCTABHH, IIO € MiIPYHTSIM OOBUHYBAUCHHS, T PU3UKIB.

OTxe, BU3HAYCHHS TOMAIIHBOTO apeIlTy sIK 3amo0iKHOT0 3aX0/y MOTPeOye MONANBIIOr0
HOPMATHUBHOTO PETYJIOBaHHA i1 BU3HAYCHHS, XTO 1 9K IIOBUHCH 3HiﬁCHIOBaTPI Harjsia 3a
MTOBEIIHKOIO 0cOo0H, sika repeOyBae i1 JOMAIIHIM aperiToM, a TAKOX He TOPYIIYIOYH MPaB
IiJ03PI0BaHOTO (0OBUHYBAYEHOT'0) I/ Yac 3aCTOCYBAHHS TAKOT'O 3aII001KHOTO 3aX01y.
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S. O. Yatsiuk. GUARANTEES OF OBSERVANCE OF THE SUSPECT
(ACCUSED) RIGHTS WHEN HOUSE ARREST IS APPLIED

The article examines guarantees of respect for the rights of the suspect (accused) when
house arrest is applied. It was emphasized that the foreign and domestic policy of Ukraine
cannot be considered separately from the process of European integration, since the changes
taking place in our country open up new opportunities for establishing qualitatively new
relations with European partner countries and the entire world community. The assertion of
Ukraine as a democratic state on the world stage requires the active participation of the
national legal system and law enforcement agencies, especially in the conditions of crisis
phenomena that are currently occurring in our country. In this period, it is important to form
new approaches, using the positive experience of European countries and the decisions of the
European Court of Human Rights.

1t is indicated that it would be reasonable to use house arrest for minors who are accused
of committing criminal offenses, since their detention in a temporary detention center or a
pre-trial detention center not only does not have a positive effect on their upbringing, but, on
the contrary, can harm the child’s psyche. Such a precautionary measure may also be
Justified for a whole group of persons with special needs, such as those suffering from
incurable diseases, dependent minor children or the elderly.

It is specified that the essence of house arrest as a preventive measure is to limit the
possibility of the suspect (accused) to leave his home during the day. This measure can be
applied only in the case of an accusation of committing a crime punishable by imprisonment.
The internal affairs bodies implement the decision of the investigating judge or court, placing
the suspect (accused) on the record, using electronic means of control, and exercising control
over his behavior, in particular by visiting his place of residence and using electronic
monitoring of his location.

It was concluded that the definition of house arrest as a preventive measure requires
further regulatory regulation to determine who and how should supervise the behavior of a
person under house arrest, as well as not to violate the rights of the suspect (accused) when
applying this preventive measure.

Key words: preventive measure, house arrest, suspect, accused, investigator, judge,
investigating judge.
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CYTHICHE PO3YMIHHS TA IPUPOJIA
MNOHATTS «'TBPUJTHA BIMHA» B CYUACHIU
JTOKTPUHI MI’KHAPOJHOI'O IIPABA

Y yitt cmammi odocrioocyemvcs  «2iOpuona GitiHay AK HOBA POpMA  MINCHAPOOHO2O
30pOTIHO20 KOHGAIKMY 8 CYYACHUX MIJICHAPOOHUX BIOHOCUHAX. ABMOPU PO32TA0AIOMb NOHAMMA,
npupody ma CymHicHe po3yMIHHA ASUWA «2IOPUOHOT GIlIHUY 3 MemOoI0 8UPOOIeHHA ChOCco0I8
npomudii 2iopuoniil 6iliHi. Y cmammi 3a3Ha4aembcs, wo 8i0CYMHICMb YHisepcanvHol Oeiniyii
«2iOpuoHa GitIHAY YCKIAOHIOE BU3HAYEHHS GIONOBIOATLHOCMI 30 6uuHeHHs azgpecii. Asmopu
88aDICAIOMb, WO Y32000CeHA Oeiniyis cnpusmume 3anodicanHio 3104uHam azpecii y gopmi
2ibpuoHoi itinu. Boowouac asmopu eusHauaromv, wo MIXCHAPOOHe NPABO CHMUKAEMbC 3
BUKTIUKAMU, NOB8 A3AHUMU 3 PEeSYTIOBAHHAM MA BUSHAYEHHAM HOPM i NPABUNL '} YbOMY HOBOMY
KOHmeKkcmi 2iopudnux 3azpo3. Posyminus «pamokxy 2iopuonux Kowguikmie € axmyaibHum
3a60AHHAM ) KOHMEKCMI CYUACHOT 2e0N0NIMUYHOT OUHAMIKU.

Apaymenmosano, wo 6 cyuacHomy ceimi, 0e 2eononimuuHi 83aEMunYU HAOY8aAOMb HOBUX
peaniti, 2ibpuona Gitina cmae 0edani eexmusHiUUM THCMPYMEHMOM OIS CUTLHUX 0epiICcas 3
Hasenum pecypcom. Lleii 6ud xougaikmy, sKuti HOEOHYE PI3HOMAHIMHI ACNEKMU, MAKI 5K
inopmayitina 6opomvba, Kibepamaxu, OUNIOMAMUYHI 6NAUSU MA BiUCbKOGI 0ii, oae
MOJICTUBICTNG TUULe 0ePICABAM 3 BEUKUMU PeCYypCaMl UABTAMU CB0I0 81A0Y Ma 6NIUE Hd
MIHICHAPOOHIU apeHi.

Cunvui Oepoicasu, Maouu GeIuKi eKOHOMIUMI, MeXHONO2IYHI ma 6ilicbKosi pecypci,
MOJCYMb eDEKMUBHO BUKOPUCOBY8amu 2IOPUOHi cmpamezii 0151 OOCACHEHHSL CE0IX NOATMUYHUX

© I'nyx M. B., I'onuapenxo M. B., 2024
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ma eeocmpameivnux yinetl. 30amuicms no€oOHygamu pisHi ACneKmu Gnausy 0ae 3moecy im
MaHespygamu 8 yMO8ax Cy4yacH020 2eonoaimuyHo20 ianouwagmy, oe npozopicms ingopmayii
Mma MexHoN02TUHA PO3GUHEHICb 8i0iepalomb GUPIULATLHY POlb.

Knrouosi cnosa: cibpuona siiina, silina, azpecop, NPOMuUGHUK, 0epicasa, HOSIMHI hopmu
ilHU, BOCHHI cmpame2ii, 30potine NPOMUCTOSIHHSL

IlocranoBka mnpoGjgemMu. Y CydacHOMY CBIiTi, IO XapaKTEpU3YeTbCS CTPIMKUM
TEXHOJIOTIYHMM PO3BUTKOM Ta MIIOOAi3aIli€ro, MiKHAPOIHI KOH(QIIKTH HAaOyJHd OHOBJICHOT
CTparterii, 110 BUMAarae TIu0IIoro po3yMiHHS Ta CHCTEMHOTO aHali3y. 3a yBeCh 4ac iCHyBaHHS
JIFOZICTBA BiOyBAJHCS MPOTUCTOSIHHS ICPKaB, 10 3yMOBUIIN IOSBY HETPaIUIiHHIX CIIOCO0IB
BeJICHHS 30pOHHUX KOH(UIIKTIB Ha OCHOBI PO3yMIiHHS, 11O CBIT JIWHAMIYHUH, a r1o0ani3ariiai
IIpoIIecH Bce OLTBIIE CHPUSIOTH MOIIYKY HOBUX 1HCTpYMEHTIB 30poitHux koH(pikTiB. Cepen
CYYacHHX BifICKOBHX CTpAaTeriii Ta ()OpM MPOTUCTOSHb BHOKPEMITIOETHCS TIOHSTTS «Ti0pUIHA
BilfHa», KOHIIENIT AKOi CYTTEBO BIUIMBAE HA CYYacCHI MIXKHAPOJHI BiJTHOCHHH, TIEPETBOPIOIOYH
TpaJWIiHI YSIBICHHS BEJCHHS 30pOMHHUX KOH(MIIKTIB Ta poOJITYM BUKIMKH JJISI MI>KHAPOIHOTO
cmiBToBapucTBa. BogHouac y XXI cTomiTTi AepikaBu aKTHBHO MPAKTUKYIOTh BEICHHS «TiOpUIHIX
BOEHY, aJKE BUKOPHUCTAHHS PI3HUX ACHEKTIB «T10pUAHOI BiffHN» MOXKE JONOMOITH YHUKHYTH
MPSIMUX 3ITKHEHb Ta BEIIMKUX BUTPAT, IO XapaKTepHi I TPAJUIIHHIX BOEHHUX KOH(IIKTIB.
Came TOMy CyTHICHE PO3YyMIHHS IAHOTO SIBHIIA Ta MDKHAPOAHO-TIPABOBA pETJIAMEHTAIIiS
BaKNIUBI JUIs TOAABIIOI KBaTi(iKallii i po3yMiHHS NPOTHUIT BiAMOBIIHINM HOBITHIN 3arpo3i.

AHaJi3 ocTaHHIX JocaiIKeHb i myOJikaniid. [TutanHs «TiOpUIHUX BIH» JOCITIIKEHI B
poboTax TaKWX YKPATHCBKHMX Ta 1HO3EMHMX AOCHiTHHKIB: A. A60aci, C. bakmanH, A. binan,
O. bymnuk, JI. Becenora, Il. Tlaii-Hwxknuk, JI. ['epacina, X.I'yanepiocon, I'. JuHwuc,
A. Jlopourenko, T. Koneniuenko, O. Komapuyk, O. Kynneyc, 1O. Jlucenpkuii, €. Marna,
J. TTaBnenko, B. Ilorpi6na, I. [Tomimyxk, K. ITomosuu, M. Tapanenko, B. Tkauy, O. CUTHUK,
0. Cementok, JI. Cmona, O. CrapoBoiitenko, 1. decvkos, JI. Uynpiid, I'. SIBopcbka Ta iHmIi.

IMocTranoBka 3aBaanHs. JloCaiKEeHHS 0COOIMBOCTEH, MEXaHI3MiB, CITOCO0IB Ta 3aCc00iB,
MIXKHAPOJHUX IMIJXOMIB JO BH3HAYCHHS CYTHICHOTO pO3YMIiHHS TiOpumHOi BiHHH, SK
¢denomena B XXI CTONITTI 3 METOIO BHPOOJICHHS MPOMO3UIINA CTaJOro MOHATTS, a TaKOX
CTIOCO01B MPOTUAI].

Buxnax ocHoBHOro marepiaay. I'iOpunHa BiifHa € CKIaQAHUM SIBHIIEM, 3YMOBJICHUM
cnermdikoro 11 pernameHranii. Psj HayKoOBIB TPakTYIOTh II¢ SBUINE 3 TOYKH 30pY
pi3HOMaHITHUX KpuTepiiB. OnHak TepMiH «riOpuaHa BilHa» 3’sBuBca 2005 p. i cTaB
3aCTOCOBYBATHUCS I onucy crparerii Xe36ommm B JliBancekiit BirHI 2006 p. I3 Toro wacy
JIeKceMa «Ti0pUIHa» € JOMIHYBAJIBHOIO i Yac 0OTOBOPEHHS CYYacHUX 1 MaOyTHIX BOEHHUX
Il IO TaKoro CTYIEHs, IO BHIIE BIHCHKOBE KEPIBHUITBO B3sUI0 HOro Ha 030pOEHHS U
BUKOPHCTOBY€E K OCHOBY CY4YaCHHX BO€HHUX cTpateriii [1, c. 49]. Bapro 3a3Haunth, 0
nedinimis «riOpuaHa BiliHA» PO3MOYATM AKTHUBHO BHUKOPHCTOBYBAaTH Ta MPHUCKITUIMBIIIE
JIOCTIDKYBATUCh MMICS POCIHCHKO-YKPATHCHKOTO KOH(IIIKTY, 1m0 po3nodarcs 2014 poky. 3
TOTO 4Yacy pocis movaja 3aCTOCOBYBATH Pi3HI METO/AHM, IO B MOAANBIIOMY i OyAyTh Ha3BaHi
«TiIOpUIHI», 3 METOO IOCATHCHHS CBOIX IIUJICH.

Iyx M. B., I'onuapenxo M. B. Cymuicue po3yminHa ma npupooa
NOHAMMS «2IOPUOHA GIIHAY 8 CYHACHIL OOKMPUHT MIJCHAPOOHO20 NPAsa
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[TomiTHYHUH SHIMKIIOICMYHUI CIOBHUK BU3HAYAE, 10 «T10puIHA BiifHA» —11¢ KOHQIIIKT,
y SIKOMYy Jep)KaBa-arpecop CTBOPIOE BHYTPIIIHI MPOTHPIYYS Ta KOHQIIKTH B IUIHOBIH
Jiep’KaBi, 3 METOI BUKOPUCTAHHA iX i1 NOCATHEHHS CBOIX MOMITUYHHMX Iijiei arpecii.
BiamoBigHO, Taki 11iJIi MOYKIJIMBO JTOCSTHYTH BUKJIFOYHO BIHCHKOBUMH MeTosaMH [2, c. 163].

I'opunHa BiliHa — cMM0i03 BIHCHKOBMX METOIB, iHpOpMaLiiHOT KaMmaHii (Tponaraxin),
TEepopHU3My, a Takox Kibeparak. BinnoBigHe moeaHaHHs (OpM BIUTHBY BifOyBaeThcs 0e3
OpSMOTO OTOJIONICHHS BIiMHM, a TakoX 3 METOI0 JOCSTHEHHS CTPAaTeTidHuX Iiedl —
3aXOIUICHHS TEPHUTOPIi, BCTAHOBJICHHS BIIACHOT BJaJld Ta PyHHYBaHHsS CYBEPECHHOI JICp:KaBH.
Hanpuxiaz, pocis Mae iJib — KOHTPOJIb YKpaiHH Ta po3MUpeHHs cdep BILTUBY B €BPOIIi.

O. CurHuk BU3Hauae «TiOpumHy BifiHY» SK (opMy 30pOHHOTO HPOTHUCTOSHHS, €, OKPIM
TPaJUIIIHHUX 3aCO0IB, TAKHX SK 30p0si, BAKOPHUCTOBYIOTh CIEIiaIbHI TEXHOJIOT1, IH(pOpMaIiiiHi,
TEXHIYHI Ta TJI00aTbHI MepexeBi npucTpoi [3]. Hampukiam, pocisi BUKOPUCTOBYE IHCTPYMEHTH
«ribpuHOI BiifHI»: fe3iHpopMaltito, (elKH, XaKepehKi aTaky, CTBOPCHHSI aIbSHCIB («PYUHUX),
BUKOPUCTaHHS HalMaHIIiB TOIO. 3 OIJISly Ha BHUIICHABEACHE, IHCTPYMEHTH «Ti0OpHITHOT BilHI
BHUKOPHCTOBYIOTh KOMIUICKCHO Ta KOOPOMHOBAHO 3 METOI0 MaKCHMi3allii BIUIMBY arpecopa Ha
MDKHApO/HI MOJii Ta 3a0e3MeueHHs] BUKOHAHHS i1 CTpaTeriyHuX IiIeH.

«['10praHi BifHM» MOXXYTh OXOIUTIOBAaTH TaKi €JIEMEHTH, SK BIIMB Ha TPOMAJICHEKY TyMKY,
JIECTa0LIi3aIl0 CYCIUTLCTBA, (DIHAHCOBHH THCK Ta 1HIN HEKJIACHYHI METOIU OOpOTHOH. Ix
METOI0 MOXe OyTH JOCSATHEHHS MOJITHYHUX IEpeBar, MiIpuB CTa0TFHOCTI BOPOKUX NIEPKaB
M CYCIUIBCTB, 30MTTSI BOPOXKOTO MOTEHIIANy Ta 3400yTTs cTpaTeriunux nepesar. «['i0puana
BiliHa» SIBJIAE€ COOOK0 BUKJIMK IS TPAIUIIMHUX TOHSATH 1 MPHHIUIIB MIXXHAPOJIHOTO IpaBa,
OCKUJIBKHM BOHA YacTO ONepy€e HESIBHUMH, HeJIETalbHUMHU a00 HEKOHTPOJIbOBAHUMU iSIMU.

Bonnouac «ribpuaHa BilHa» BigPI3HAETBCS THUM, L0 BOHA MJO3BOJISIE NPOTHBHUKY
BUKOHYBAaTH KiJTbKa (ha3 KOH(IIIKTY OAHOYACHO 1 CTAaBUTH ITepe/] 30pOHHIMH CHIaMH 1HIII BUMOTH
[4]. Oxe, dakTiuHO «TiOpWIHA BilfHA» MOXKE 3a0€3MEUNTH «HAIAal0uoMy» (arpecopy) OLTbII
THYYKHH Ta CKJIQJIHUH MIX1]T 10 JOCSITHEHHS CBOIX IJIeH, ajie pe3yIbTaTHBHUH.

Ha nymky npencrasauka Opranizanii [liBHidHOaTIAaHTHYHOTO AoroBopy (nani — HATO)
Ta HaykoBIs 3 Hopserii A. Bimana, «riOpuaHa BifiHa» OXOIUTIOE B3a€MOJIIO 1 KOMOIHAIIO
pi3HUX 3ac00iB BIUIMBY Ta METOZIB MiAPUBHOI AISUIBHOCTI Ui JOCATHEHHS CHHEPTEeTUYHOTrO
edexty. Llg popma KOHGIIIKTY BUKOPUCTOBYE SIK TPaJULiNiHI, TaK 1 HEKIHETUYH] IHCTPYMEHTH,
K1 CIIpSIMOBaH1 Ha BUKOPHUCTaHHS C1a0KOCTEeH IPOTHBHUKA Ta 3aBJaHHS MOMY IKOJIH.

Y po3pi3i MiKHAPOJTHO-TIPABOBOTO PETyOBaHHS ne(iHilil «riOpuaHa BiliHA» HasSBHI
CKJIaIHOL, a/pKe TPaauliiiHI NpUAHATI NMPaBOBI paMKH HE 3aBXIU BiANOBINAIOTh HOBHM
dopmam koH(DmikTy. BignoBimHO Takuii (akT BMMAara€ OHOBJICHHS Ta aJlamnTailii MpaBOBUX
IHCTPYMEHTIB Il €(EKTHBHOTO pEryJIIOBaHHSA «TIOPHJIHUX 3arpo3» Ta BIAMOBIIHOTO
pearyBaHHS Ha HUX.

Opxna 3 ocobnuBoOcTell «riOpuaHOI BIHHW» MOJSATAaE B TOMY, IO MEXa MK BOEHHHUM i
MHpHHM CTaHOM CTa€ HediTKoro. lle 03Havae, IO Ba)KKO BCTAHOBHUTH YITKHH PO3PUB MiXK
HUMH, 1 BIHCBKOBI JIiT MOXYTh IPUXOBYBATHCS 200 OYTH HESIBHUMU. 3 OTJISAY Ha MPOBEICHUH
aHaJli3 MOXHa KOHCTaTyBaTH, 110 BU3HAYEHHS MOMEHTY OT'OJIONICHHS BifHU, a TaKOX TMOpora
BUSIBIICHHS — JOCHUTH CKJIaIHE 3aBJaHHS CHOTOJICHHSI.
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BomHouac MoOKHa KOHCTAaTyBaTH, IO TOJOBHA MeTa «TiOpHIHOI BiffHN» 3aHIIA€THCS
HE3MIiHHOIO — JIOCSTHEHHS] MaKCUMAIBHOTO KOHTPOJIIO HaJ iHIo [epkaBoro. Binnosigna mera
JIOCSITAEThCS BUKOPUCTAHHSAM KOMOIHAIH KIHETHYHHUX Ta HEKIHETHYHHX 3acO0IB 1 TaKTHK, IO
JIO3BOJISIE arpecopy e(peKTHUBHO BUKOPHCTOBYBATH BPA3IMBOCTI MPOTUBHUKA T4 MAaKCUMIi3yBaTH
CBOI pe3ynbTaté [5]. B yMoBax «riOpumHOI BiliHW», KOJNM BHpIlAIbHA BiHChKOBA TepeMora
BTpayae aOCONIOTHHI XapakTep, Ha MEpHIMi IUIAH BUXOIWTH IpoOJieMa peaimizalii BIaCHUX
HAaIllOHATLHHX IUIEH Ta TIepeIKo/KaHHs peaizallil MOJITHYHUX 1iiel Bopora [6, c. 47].

Baprto Takoxx 3a3HaYMTH, 0 MOXJIHBICTH JCPKABH BUKOPUCTOBYBATH OKPEMi METOAU Ta
IHCTPYMEHTH IIPOTH CBOiX CYINPOTHBHUKIB II[€ HE O3HAuUae€, IO BOHA 37aTHA IMPOBOIAUTU
«riOpuaHi BikHW». Lle 3aBoaHHS i CHITY JIMINE JepXaBi, SKa Ma€ JOCTAaTHIH BICHKOBUH Ta
C€KOHOMIUHHH MOTEHIIIAN, & TAKOXK OCOOJNMBY TOJITUYHY CHCTEMY, IO JO3BOJIE KOHCOMITYBATH
3yCHIUIS B €WHIN iepapXil NpuiHATTA pimeHs. [lonaTkoBo, €KOHOMIYHMM THCK a0 (hiHaHCOBA
MiITPUMKA CTPYKTYp BIDIMBY HOTPeOYIOTh HE JIMIIE MEBHOTO PIiBHSI €KOHOMIYHOTO PO3BHTKY
JepxkaBH Ta 11 (piHAHCOBOI 3/1aTHOCTI, ajie ¥ IHTErPOBAHOCTI y CBITOBY €KOHOMIKY. SIKIIO Taka
IHTErPOBAHICTH BIZICYTHSI, TaKi 3ycHInIA Oy Iy Th Majoe()EeKTHBHIMHU.

Brnacue, MOXHA KOHCTaTyBaTH, IO €(EKTUBHOIO BillHA «TiOPUAHOTO THUITY» MOXe OyTH
BEJICHA JIMIIC MOTYXHOI JIEP)KaBOK, 10 MA€ BiJMOBIAHHMI BiHCHKOBHH, CKOHOMIYHHHA Ta
MOJIITHYHUH TIOTEHINiall, @ TAKOX IHTErPOBAHICTh y CBITOBY SKOHOMIKY JJIS 3a0e3TeUcHHS
e(heKTUBHOIO 3aCTOCYBAHHS €KOHOMIYHOTO THCKY Ta (piHaHCOBOI migTpumku [7, c. 121]. 3
IILOTO BUILTMBAE, 1[0 «TiIOpUIHA BiifHa» JO3BOJISIE IEPKaBi TOCSITaTH CBOIX IiJIeH, YHUKAIOYH
OPSIMOTO  BIMICBKOBOTO KOH(QIIIKTY, LIO 3MEHIIyE PH3MKH Ta HeOe3meKy uisi arpecopa
ribpugaoi crparerii — JlepxaBu, a moka3oBa 0aza Ul BU3HAYCHHS Cy0’€KTa Hamaxmy JUis
«OKepTBM» € BHKIUKOM. KoHCTaTyemo, Mo «riOpumHa BiifHA» BiIKPUBAE MOXJIHMBOCTI IS
BIUIUBY Ha pi3Hi (POHTH, i KOJIM BOHA PO3MOUMHAETHCS MOTY>KHOIO AEPKaBOIO, BifiHA MOXeE
MaTH 3HAYHHH YCITiX 3aBASKHY ii pecypcaM Ta CTpaTeriyHOMY MiIXOTy.

B ymoBax «riOpumHoi BiMHW», KONM BUpilIadbHA BifiCbKOBa IIEpeMOra BTpPadae
aOCOJNIFOTHUH XapakTep, Ha TepUIMH IJIaH BUXOAWUTH MpodiiemMa peaiizallii BIACHUX
HaIllOHAJIGHUX I[IJIEW Ta TMEepeNIKoDKaHHS pealizaimii MOMITHYHMUX e Bopora [6, c. 47].
Bracue, npupona «riopuaHoi BiiHI» IOJITAE B TOMY, IO (paKTHIHO BUPIIIaIbHA «BIHCHKOBA
MepeMoray CTa€ MEHIII aOCOJIFOTHOK Yepe3 PI3HOMAaHITHICTh IHCTPYMEHTIB Ta CTpaTerii, sKi
BUKOPHCTOBYIOTh. OCHOBHOIO MPOOIEMOIO CTAa€ HE TIJIBKH 300YTTA BiliCBKOBOIO KOHTPOIIIO
HaJl TEPUTOPI€I0, ae W YCHINIHE JOCATHEHHs HalliOHANBHUX Ta MOJMITHYHHX Iiei. Y mpomy
KOHTEKCTI BaXKJIIMBO PO3MIAAATH KIIOYOBHI acCIEKT, KOHTPOIb HaJA iH()OpMAIi€ro, BILUIMB HA
CYCHIILCTBO Ta €()EeKTUBHE [OCSATHEHHS IIONITHYHHX IiJIed MOXYyTh OyTH Tak camo
BaXKJINBUMH, SIK 1 TEPUTOPIAIbHUN KOHTPOJIb.

Ipupona «riOpuAHOI BiffHIM» TaKOXK XapaKTEPU3YEThCS HEOTHO3HAUHICTIO 1 NMPUXOBAHICTIO
JiiA. 31e0imbioro ii MPOBOASATECS HEKIACHYHHMH METOJaMH, IO YCKIIAJHIOE BU3HAYCHHS
BOPOXKMX i Ta MpPU3BOAUTH A0 HEBU3HadeHOCTI [8]. BaxmBuil eleMeHT — 3alyyeHHsS
HEYPSIIOBUX CyO’€KTIB, TAKMX SIK TEPOPHCTHYHI I'PymH ab0 XaKepH, IO YCKIAJHIOE TPABOBY
periiaMeHTallilo KOHQIIKTY Ta cy0’ekTa-arpecopa. BaJIMBO 3ayBaXKWTH, 1110, OCKUIBKH Jii
HaBEJICHUX BHIIE HEYPSAOBHX CyO €KTIB HAJ3BHYAlHO BAXKKO BIACTEXKUTHU a0 IMOB’S3aTH 3
KOHKPETHOIO JEp>KaBOI0 UM OpTraHi3alli€ro, Mepei MDKHAPOAHWUM CITIBTOBAPHCTBOM IOCTAE
BUKITUK II0JI0 «PO3BUBAHHS BiIIOBIJAIBHOCTI.
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VY 11bOMy KOHTEKCTI MOJKHA TaKOK BUOKPEMHUTH «IIPHXOBaHI JIii», SKi OXOILIFOIOTH TAEMHI1
oreparii Ta BTpyYaHHs BiiCBK Y CYIPOTHBHHKA 0€3 MPsSMOIr0O OTOJIOMIeHHs BiHU. Lle Moxe
OXOIUTIOBATH PO3MILIEHHS CIelialbHUX BIHCBKOBHX CHJ Ha TEPHUTOPii CYNPOTHBHHKA,
IPOBEICHHS Ca0OTaXXHUX aKI[iH, MIITUTYHCTBO, areHTypHY poOOoTy Ta iHIIi Jii, CpsMOBaHi Ha
JleCTa0lIi3aIiio Ta OcIabJieHHs] BOPOXKOT KpaiHu. BHUKOpHCTaHHS MiABOAHHUX il Ja€ 3MOTy
Iep)kaBaM-arpecopaM BIUTMBATH Ha CHTYAIlll0 B IHIIUX KpaiHaxX, HE 3alydaroqd MpsMoi
BilicbKOBOI cuiu [9, c. 65].

Hii MoxxyTs OyTH IpOBEAEHI Uepe3 CEKPEeTHI omeparllii, TepOPUCTUYHI IPyNH, areHTYpHY
poOoTy Ta iHIII MPUXOBaHI METOMU. Y XOJi «TiOpUIHOT BIHHM» MOXXYTh BUHUKATH CHUTYAIIil,
KOJM BOpOXa JISUTBHICTh MAacKyeThcs Mmij iHII (opMu abo BHCTyNae TWiJl «XUOHHM
npanopom». Hanpuknazn, Bopor Mo)ke MPOBOAUTH [ii, fKi CXOXI Ha aKTU TEpOpU3MYy abo
BHYTPIIIHI KOH(IIIKTH, ale HAaCIpaB/i IIe OpraHi3oBaHa BiliCbKOBa AisulbHICTH. binbmie Toro,
BOPOT MOJXXE 3aCTOCOBYBAaTH Heo(IilidHI CHIIM, SKi HE TpPSIMO TIOB’sA3aHI 3 JIEpKaBOIO-
arpecopoM. Ile MOXXyTh OyTH Je30praHi3oBaHi BiCHKOBI IPyIH, TEPOPUCTUYHI OpraHizarii
abo HaBiThb npuBaTHI Bilficbka. BUKOpUCTAaHHS TakUX CUJI YCKJIAJHIOE BHU3HAYCHHS
BiliCBKOBOT'O IPOTUBHMKA Ta MiATPUMKY BOEHHHUX i 3a oiriiHoro miHiero [10].

HacTymHoI0 BaXKJIMBOIO pHCOIO, sKa HeoOXiHAa, PO3KpHUBA€E CYTHICHE PO3YMIHHA Ta
MPHUPOAY «TiOpUAHOI BIMHH», € BTPYYaHHSA y BHYTPIIIHI KOH(IiKTH nepkaBu. lle oxorumoe
miATpuMKy abo (iHAHCYBaHHS ONO3MIIMHMX CHJI, TEPOPUCTUYHUX TIpyn abo iHIIUX
CyOBEpCHBHHX €JIEMEHTIB Y BOPOXKild KpaiHi. OCHOBHOIO METOK) TAKOT'O BTPYYAHHS € CTBOPEHHS
HecTablJIBHOCTI, Xaocy Ta JecTabiiizamii cuTyarlii B KpaiHi cynpoTUBHHKA. JlepkaBa-arpecop
MOJKe HaZaBaTu (piHAHCOBY MIATPUMKY OMO3MLIAHUM CHJIaM y BOPOXii KpaiHi abo HagaBaTH
iMm BoeHHy pomomory. Lle gomomarae 3MIIHUTH OMO3WIIIAHI CHJIM Ta 3a0€3MeYUTH iX
3[IaTHICTH BECTH O0MOBI Iil MpoTH ypsimy.

InopmaniiHIi KOMITOHEHT «Ti0pHUAHOI BiffHNY € OIHHUM i3 KITIOYOBHUX, 1€ KOHTPOJIb HAM
iH(OpMAIli€r0 Ta 3IaTHICTh BIUTUBATH HA TPOMAJIChKY ITYMKY MalOTh CTpaTeriyHe 3HAYCHHSI.
«["i0puaHa BiiiHa» OXOIUTIOE FHYYKi Ta aIalITUBHI CTpaTerii, OCKUIbKM YYaCHUKU TIOBUHHI IIBUIKO
pearyBaT Ha 3MiHM y BUMOrax KOH(IiKTy. 3HauHa OiNBIIICTh aBTOPIB MOTOKYETCS 3 TUM, IO
«iH(popMariiiHa BiifHa» € OCHOBHOIO CKIJIAJIOBOIO «TiOpHIHNX KOH(IIKTIBY, 1 e M ATBEPIDKYETHCS
MPAKTHKO0. 3aBISKH MOCTIHHOMY PO3BHUTKY CHCTEM MAacOBOT KOMYHIKAIli 3HUKAIOTh KOPJIOHH 1
3 SBIIIIOTBCS IIUPOKI MOXJIIMBOCTI Ui MAaHIMYJIATUBHOTO BIUIMBY Ha CBIIOMICTb HACEJICHHS
KpalHU-NIPOTUBHUKA Ta HACA/LKEHHS BiacHUX inell. Ilpuknamom Takoi iH(popmariiiHoi BiliHH €
YKpaiHO-pOCIMCHKIIT KOH(QIIKT, I¢ TPOTUCTOSTH IEONOTis «PYCHKOro MHUpPY» (i7esl BiTHOBIICHHS
pPaIsSHCHKOI CHCTEMH) Ta TOCT MaWaaHHOT YKpaiHU (3 HOBHMH TOJITHYHAMH TPOEKTAMH Ta
MOCTKONOHIaATbHUM cuHApoMoM) [11, ¢. 50].

Jesindopmaniiss € BaxJIUBUM €JIEMEHTOM «TiOpuaHOI BilfHM» 1 MOJSrae B MOLIMPEHHI
HenpaBauBoi abo MaHimynpoBaHOI iH(OpMAIi 3 METOI0 BIUIMBY Ha TPOMAJCHKY IyMKY,
CTBOpPEHHsI 00pa3y Bopora ta (JOpMyBaHHS CHPUATIMBOTO YysBJICHHS mpo cebe. Crparerii
ne3iHpopManii BHKOPUCTOBYIOTh I CTBOPEHHS Xa0Cy, pO3YapyBaHHs CyCIIIbCTBA, & TAKOXK
JUIS TiipBaHHS JOBIpU A0 BJIAAU Ta iHCTUTYTIB. BigTak 3akputTTst a00 0OMEXEHHs JOCTYILY
no iHdopmMarii, koHTpostb 3MI mis mommpeHHss KOHKpeTHOT iH(opMarllii abo 3MiHH BEKTOpa
myOTiKaIiii, BAKOPUCTAHHS IHTEPHET-TPOJIIB Ta aBTOMATH30BaHUX OOTIB, 3MiHH OOTOBOPEHHS
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B IHTEPHET-NPOCTOPi, TeJerpaM-KaHaJd — cTparerii iHpopMaIlifHoi BifHH SK KOMIIOHEHTa
«riOpuaHOI BiffHMY», M0 (GAKTHIHO H PO3KPUBAE CYTHICHE PO3YMIHHS TakKoro sBUINA. BapTo
3ayBaXXMTH, IO JAe3iH(opMalis Mae Ha MeTi 301IbIINTY NaHIKy, MiPUBATU JOBIpY A0 BIAJH,
3MIHIOBAaTH BHOOPYi HACTPOi, BIUTMBATH HA ITOJITHYHI MPOIECH Ta iHII CPEepH CyCHiIbHOIO
KATTA [12].

3perrToro, «ridpuaHa BilfHA» Mae CyOBepCHBHHUI Xapakrep. [lepxaBa-arpecop HaMara€eTbes
BIUIMHYTH Ha BHYTpIlIHI clpaBU iHIIOI KpaiHu, nectabini3yBaTu ii MOMITHYHY CHCTEMY,
€KOHOMIKY Ta CYCIHiJIbCTBO. BUKOPHCTOBYIOUM Taki METOAH, SIK Je3iH(POPMAIIis, MaHIITy SIS
TPOMaJCHKOIO TyMKOIO Ta IOJIITHYHE BTPYYaHHS, AepKaBa-arpecop IparHe mocaabuT cBOro
CYIIPOTHBHUKA 3cepequHu. Lle Moke IpOSBIATUCH Y MONITHYHUX a00 €KOHOMIYHUX Tisx. Y
NEPUIOMY BHIAJAKY 1€ OXOIUIIOE MiJPUB MOMITUYHOI CUCTEMH, 1HCTUTYLINH Ta JETITUMHOCTI
ypsIIy, 30KpeMa, MATPUMKY OHO3HIIHHUX TPyI, (hiHAHCYBaHHS MOJITHIHHUX MAPTiH, MOMUPEHHS
Je3iHdopMartii, MaHITyJIFOBAHHS BUOOPYMMH TIPOIIECAMH, CTBOPSHHSI TIOJIITHYHNX KPH3, TIPOBOKAITIH
Ta IHIIHX Jii, SIKI CTBOPIOIOTH HECTAOUTBHICTH y BOPOXKIM KpaiHi. Y npyroMy BHIAIKy,
OXOIUTIOBAaTH OOMEXKEHHS TOPTiBii, OJOKyBaHHS (DiHAHCOBUX MOTOKIB, 3HMXKCHHS 1HBECTHUIIIH,
MaHIITy TIOBaHHS BATIOTHIM KyPCOM, KPaJbKKH TEXHOJIOTIH Ta 1HIINX eKOHOMIYHHX METOIIB, 110
MIPU3BOJIATH JIO MOTIPIIEHHS €KOHOMIYHOI CUTYaIlil B KpaiHi.

OTmxe, «cyOBepcis TiOpHIHOI BifHI» BUSIBISETHCS HEAOHMSIK BAKIUBOIO Ta €()EKTHBHOIO
CTparteriero Amsl «riOpuaHOi BiltHWY, HAJaI0UU MOKIMBOCTI I 6araTo(akTOpHOTo BILIMBY Ta
NPUXOBAHMX Omepamiii. B yMoBax 3pocTarodoi CKIagHOCTI Ta HemepeadadyBaHOCTI CyJacHIX
KOHQUIIKTIB  CyOBepcis BU3HAYAETHCS K TMOTYXHHH I1HCTPYMEHT IS JTOCSTHEHHS
CTpaTeriyHUX LiJiel y ri100aJbHOMY KOHTEKCT.

BucHoBku. I'iOpuaHa BiliHa SBNS€ CKIAJHUN Ta PO3Taly’KEHUH BUMIp KOH(IIKTIB y
cydacHoMy CBiTi. OTXe, IpoBeAEHE MOCTIPKEHHS KOHCTATYE, 10 B PO3pi3i «T1OpHUAHUX BOEH»
B)XJIMBO BPAaXOBYBAaTH IPHHIMIIN MIKHAPOIHOTO IpaBa: 3a00pOHY BHKOPHCTAHHS CHIIH,
HEJOTOPKAHICTh TEPUTOPIATBHOT IUTICHOCTI JIep’KaB Ta 3aXHMCT NpaB JioauHu. KpiMm Toro,
NoTPiOHO 3alyyaTH MIMPOKY MIKHAPOAHY CIIIBHOTY AJIS CHIJIbHOI pOOOTH Haja BUPILICHHIM
«ribpugHUX KOH(QIIKTIBY, 0OMiHy iH(OpMaIi€o, pPo3poOKH MNPEBEHTUBHUX 3aXO[iB Ta
BIOCKOHAJICHHS MIKHAPOJHUX HOPM.

OTxe, PO3BHTOK CydacHOI IOKTPHHH MIKHAPOJHOTO IIpaBa BPaxOBY€ KOHIICHIIO
«riOpuaHOT BiltHM», pO3yMiHHS 11 XapaKTepPUCTUK Ta HACHiAKiB. Lle n1ae 3Mory ycBiqOMIIOBaTH
HOBI BUKJIMKH Ta PO3pOOJIATH afeKBaTHI CTpATerii Ui 3amo0iraHHs Ta NPOTUALl «TiOpuaAHIM
3arpo3amy, 3a0e3Meuyoun 3aXUCT IpaB Ta iHTepeciB AepskaB Ta X TPOMAISH y MDKHAPOIHOMY
MPOCTOPI.

3 MeTOor TIHOIMIOro PO3YMiHHS CYTI SIBHINA «TiOpWAHA BiffHa» MPOMOHYEMO BJIAaCHE
BU3HAUCHHS «T10puaHOT BIHHI»:

«['i0pugna BilfHa» B CydYacHI HOKTPWMHI MDKHapOJHOTO IIpaBa BHU3HAYAETHCA SIK
CYKYITHICTh CTPATETii, TAKTHK 1 METOJIIB, 1[0 MMOEIHYIOTh BIHCHKOBY, TIOJIITHYHY, EKOHOMIYHY,
iHpopMaLiiiHy Ta KiOEpHETHYHY CKJIa[O0Bi, 3 METOIO JOCATHEHHS MOJITMYHUX Ta CTPATETiYHHX
el 6e3 ¢opManbHOrO OroJouIeHHS BiffHM. ['0I0BHA OCOONHMBICTH «TiOPHIHOI BIMHI
MOJISITa€ B TOMY, 10 BOHA BUKOPHCTOBYE KOMOIHAIIIIO Pi3HOMaHITHUX 3ac00iB 1 METOMIB, SKi
HaBITh MOXYTh OyTH HEKOHBEHIIIHHUMH, HCOOOB I3KOBO BIfICBKOBOTO XapakTepy.
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3anob6iraHHs Ta MPOTH IS «TIOPUIHUM 3arpo3amM» BUMarae KOMIUIEKCHOTO ITiIXO/Y, SKAN
OXOIUTIOE HE TUTBKM BIHCHKOBI 3aXOJH, ajie¢ W IOJIITUYHY, €KOHOMIUHY, iH(oOpMaIiiHy Ta
KibepHeTHuHy crTparerito. CHibHI 3yCHIIIsI MDKHApOJHOI CHINBHOTH JUIS 3amoOiraHHsS
«ribpugHIM KOH(DIIKTaM» Ta e(peKTUBHOTO pearyBaHHs HA HUX CTaHyTh BaXKIMBUM €TalloM Y
3a0e3IMevYeHH] CBITOBOTO MHPY, CTa0LILHOCTI Ta OE3MeKH.

[Ipotuais riOpuaHIA BilffHI BMMara€ KOMIUIEKCHOTO MIJIXOJY, OCKUIBKM BOHA OXOILTIOE
pi3HI acnekTH, Taki sk iH(opMmaniiiHa Oe3mneka, kibep3axucT, JUIIOMATIS Ta iHII. 3 OTJIsTy
Ha JOCII/KCHHS MPOMOHYEMO TaKi Jii: 3aKpiIUIEHHS Ha MDKXHApOJHOMY Ta HAI[lOHAIHLHOMY
piBHI JediHimii «riOpuaHa BiliHA»; PO3BHUTOK Ta BIPOBAPKCHHS TEXHIYHHUX 3aXOJMiB IS
3aXUCTy KiOepiHPPaCTPYKTypH; 3ampOBaDKEHHs BIANOBITAIBLHOCTI 3a JAe3iH(popMaIiio Ta
MaHIMyJsIii iHpOopMalli€lo; YTBOPEHHS CIEIiali30BaHUX areHTCTB a00 IIEHTPIB ISl BUSBJICHHS,
aHAI3y Ta MPOTHAIl TiIOpUAHMM 3arposaMm; IOMIMPEHHS 3HAHb 3 MEAIarpaMOTHOCTI cepen
CYCHIIILCTBA Ta HaBYAHHS IX KPUTHYHOMY MUCJIICHHIO; CTBOPEHHS MDKHAPOIHOI TIaTGopMu
CHIBIIpAIll 3 IHIIMMH JIeP>KaBaMH Ta MIXXHAPOJHIUMH OpTaHi3alissMy JJis OOMiHY iH(popMaIliero
Ta CHUIBHOI NPOTUAIl TIOPUIHUM 3arpo3am.

Po3ymiHHS cyTHOCTI «TiOpuIHOi BiffHM» Ha MPUKIAAI YKPaiHCBKO-POCIHCHKOTO KOH(QIIKTY
BU3HAYa€ HEOOXIOHICTHh MOCTIMHOI TOTOBHOCTI Ta azamTauii Uil 3a0e3l€YeHHs HalllOHAJIBLHOL
0e3MeKy B yMOBaX CY9acHOTO TEOMOJIITHIHOIO CEPEIOBHINA. Y KPaTHCHKO-POCICHKII KOHQIIIKT €
LTIOCTpaLi€ro TOTO, SIK riOpuIHa BilfHa MOKe BIUIMBATH Ha Pi3HI CepH CYCHiNbCTBA, OXOILTIOIOUN
MOJIITUKY, €KOHOMIKY Ta KyJbTYpy. |HTEpBEHIIsS y BHYTpIIIHI CHpaBH KpaiHW, BUKOPUCTAHHS
TEPOPUCTUYHHUX TPYII, iH(GOpMaIliiiHa arpecis Ta iHINI eleMEHTH TiOpUIHOI BIHHM CTBOPIOIOTH
BUKJIMK JJIsI Cy4YacHHX JepXaB, 100 pPO3BMBAaTH KOMIUIEKCHI CTparterii HpoTHIl UM
3arpo3am.
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M. V. Glukh, M. V. Honcharenko. THE ESSENTIAL UNDERSTANDING AND
NATURE OF THE CONCEPT OF "HYBRID WARFARE" IN THE MODERN
DOCTRINE OF INTERNATIONAL LAW

This article examines "hybrid warfare"” as a new form of international armed conflict in
modern international relations. The authors consider the concept, nature and essential
understanding of the phenomenon of "hybrid warfare", with the aim of developing ways of
countering hybrid war. The article notes that the lack of a universal definition of "hybrid
warfare" makes it difficult to determine responsibility for committing aggression. The authors
believe that an agreed definition will contribute to the prevention of crimes of aggression in
the form of hybrid warfare. At the same time, the authors identify that international law faces
challenges related to regulation and definition of norms and rules in this new context of
hybrid threats. Understanding the "framework" of hybrid conflicts is an urgent task in the
context of modern geopolitical dynamics.

It is argued that in the modern world, where geopolitical relations are acquiring new
realities, hybrid war is becoming an increasingly effective tool for strong states with available
resources. This type of conflict, which combines various aspects such as information warfare,
cyber attacks, diplomatic influence and military action, allows only states with great
resources to exert their power and influence on the international arena.

Strong states, with large economic, technological and military resources, can effectively
use hybrid strategies to achieve their political and geostrategic goals. The ability to combine
different aspects of influence allows them to maneuver in the conditions of the modern
geopolitical landscape, where information transparency and technological development play
a decisive role.

Key words: hybrid warfare, war, aggressor, adversary, state, new forms of war, military
strategies, armed confirontation.
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